
 

 

 
 
February 28, 2019 
 
Ms. Diana Foley 
Securities Consultant 
Office of the Secretary of State 
Securities Division 
2250 Las Vegas Blvd. North 
Suite 400 
Las Vegas, Nevada 89030 
 

Re: Proposed Fiduciary Duty Regulation under Nevada Revised Statutes 
Chapters 90 and 628A 

  
Dear Ms. Foley:  
 
The American Retirement Association (“ARA”) appreciates this opportunity to comment on the 
regulations proposed to be added under Chapter 90 of the Nevada Administrative Code (the 
“Proposed Regulation”) pertaining to laws imposing a fiduciary duty on certain financial 
planners as set forth in Nevada Revised Statutes Chapters 90 and 628A, as modified by SB 383. 

The ARA is providing comments on the Proposed Regulation, in particular, its potential 
application to retirement plans covered by the Employee Retirement Income Security Act of 
1974 (“ERISA”).1  As we explained in our June 30, 2017, comment letter on SB 383 and in our 
testimony at the workshop held by the Secretary of State on October 6, 2017, ARA believes that 
ERISA already provides a uniform body of benefits law and regulation that protect participants 
and beneficiaries from impermissible conflicts of interest. In enacting ERISA, Congress intended 
to provide a uniform set of national rules that should be respected by Nevada in promulgating 
regulations under SB 383.  

The ARA believes that the Proposed Regulation should not apply to advice provided 
to participants and beneficiaries in ERISA-covered plans or to the plans themselves 
because a fiduciary standard is already imposed under ERISA.   

The American Retirement Association is the coordinating entity for its five underlying affiliate 
organizations representing the full spectrum of America’s private retirement system, the 
American Society of Pension Professionals and Actuaries (“ASPPA”), the National Association 
of Plan Advisors (“NAPA”), the National Tax-deferred Savings Association (“NTSA”), the 
ASPPA College of Pension Actuaries (“ACOPA”), and the Plan Sponsor Council of America 
(“PSCA”). ARA’s members include organizations of all sizes and industries across the nation 
who sponsor and/or support retirement saving plans and are dedicated to expanding on the 
success of employer-sponsored plans. In addition, ARA has more than 25,000 individual 
members who provide consulting and administrative services to American workers, savers, and 

                                                 
1 Pub. L. 93-406, 88 Stat. 829 (September 2, 1974). 



 

the sponsors of retirement plans. ARA’s members are diverse but united in their common 
dedication to the success of America’s private retirement system. 

Executive Summary 

ARA has long believed that financial professionals who provide investment advice should be 
held to a fiduciary standard that requires their recommendations to be in the best interests of their 
clients. ARA advocates for an expanded concept of fiduciary responsibility at the federal level, 
and supported the extensive rulemaking project undertaken by the U.S. Department of Labor 
(“DOL Rule”)2 to broaden the definition of an ERISA fiduciary. The DOL Rule, which was 
vacated by a federal court,3 would have increased consumer protections for an expanded universe 
of retirement accounts by covering IRAs. ARA continues to support an expanded fiduciary 
standard, but recognizes that having such a standard be a function of state law is problematic for 
ERISA plans and their service providers. This is due to the very real potential for conflicting 
fiduciary standards between state law standards and fiduciary standards already in effect under 
ERISA.  

ARA believes that legislation by individual states without exemption of ERISA-covered plans 
will lead to duplicative regulation, investor confusion, legal conflicts and compliance challenges 
while not providing additional investor protection benefits. The inevitable compliance and legal 
costs which result will mean higher costs for consumers. Moreover, assuming that the Proposed 
Regulation’s standard of a “fiduciary duty” is shaped by the courts of Nevada, its meaning could 
be significantly different then what has developed over more than 40 years under federal law. 

In the discussion that follows, we review ERISA provisions relating to federal preemption and 
investor protections. We also provide the ARA’s recommendations on how the Proposed 
Regulation could be modified to maintain its intent to increase consumer protections for IRAs 
and other investor accounts while avoiding conflict with ERISA. ARA is not advocating to 
decrease any protections for consumers. The exclusion we are requesting is only where the 
advice is currently subject to ERISA’s fiduciary standards, which still apply to advice with 
respect to ERISA-covered retirement plans notwithstanding that the DOL Rule was vacated. 

 
Background 

ERISA Fiduciary Standard 
ERISA has been described as “... a federal law that sets minimum standards for most voluntarily 
established pension and health plans in private industry to provide protection for individuals in 
these plans.”4 These standards protect plans that are established or maintained by employers 
through “fiduciary responsibilities for those who manage and control plan assets... and [by] 
giv[ing] participants the right to sue for benefits and breaches of fiduciary duty.”5  

                                                 
2 Definition of the Term Fiduciary, 82 Fed Reg. 16902 (April 7, 2017). 
3 Chamber of Commerce of the U.S.A. v. U.S. Dep't of Labor, No. 17-10238, slip op. 46 (5th Cir. Mar. 15, 2018). 
4 DOL website at https://www.dol.gov/general/topic/health-plans/erisa. 
5 Id. 



 

An important element of ERISA is defining what actions or authority are sufficient for a person 
to be classified as a fiduciary. Under ERISA §3(21), a person who provides investment advice 
with respect to the assets of an ERISA plan for a fee or other compensation typically would be 
classified as an ERISA fiduciary.6  Examples of common ERISA fiduciaries include investment 
managers and advisers.  Plan trustees with exclusive authority to manage plan assets also 
generally are fiduciaries under ERISA.   

ERISA §404 sets forth standards that apply to fiduciaries in their dealings with ERISA-covered 
plans and participants. Among other things, an ERISA fiduciary must “...discharge his duties 
with respect to a plan solely in the interest of participants and beneficiaries and for the exclusive 
purpose of providing benefits to participants and their beneficiaries; and defraying reasonable 
expenses of administering the plan.”7 Under ERISA, fiduciaries are prohibited from engaging in 
“self- dealing” transactions.8 This includes a prohibition on receiving any consideration from a 
third party as a result of a transaction involving the plan or otherwise using the plan’s assets to 
further the fiduciary’s own self-interest.9  

ERISA §502(a) sets forth an array of private causes of action of which participants and 
beneficiaries may avail themselves to remedy a violation of ERISA. Among these, ERISA 
§502(a)(2) permits a participant to bring a direct civil action against an ERISA fiduciary for 
breach of fiduciary duty. ERISA §502(a)(3) permits an aggrieved participant to initiate a private 
cause of action for injunctive and equitable relief for a violation of ERISA. “This integrated 
enforcement mechanism, ERISA §502(a), 29 U.S.C. §1132(a), is a distinctive feature and 
essential to accomplish Congress’ purpose of creating a comprehensive statute for the regulation 
of employee benefit plans.”10 

In summary, the interests of participants and beneficiaries in ERISA-covered retirement plans 
are protected by a fiduciary standard that has long been recognized as the “highest known to 
law.”11  This standard is stringent and its reach is broad. Individuals administering a plan, those 
providing advice on the investments, and many in between are subject to these requirements.  
Moreover, on top of the civil and criminal ERISA enforcement carried out by the federal 
government, participants in ERISA-covered have the right to sue for benefits and breaches of 
fiduciary duty.  

ERISA Preemption 
According to the United States Supreme Court, “Congress enacted ERISA to ‘protect ... the 
interests of participants in employee benefit plans and their beneficiaries’ by setting out 
substantive regulatory requirements for employee benefit plans, and to ‘provide for appropriate 
remedies, sanctions, and ready access to the federal courts.’ 29 U. S. C. §1001(b).”12  To this 
end, ERISA has an expansive pre-emptive reach that is intended to ensure that employee benefit 

                                                 
6 ERISA §3(21). 
7 ERISA §404(a)(1). 
8 ERISA §406(b). 
9 Id. 
10 Aetna Health Inc. v. Davila, 542 U.S. 200, 208 (2004). 
11 Donovan v. Bierworth, 680 F.2d 263, 271 (2d Cir.),cert. denied, 459 U.S. 1069 (1982). 
12 Id.  



 

plan regulation is “exclusively a federal concern.” 13  ERISA §514(a) provides that the sections 
of ERISA relevant here supersede any state law that is in conflict.14 Excepted from pre-emption 
are state laws that regulate insurance, banking or securities, as long as the state law does not 
attempt to regulate an ERISA plan under laws that would deem it to be an insurance company (or 
other insurer), a bank, a trust company or an investment company.15  

It was because of the potential for differing state standards that Congress included provisions in 
ERISA to pre-empt conflicting state laws.16 According to the recent U.S. Supreme Court 
decision in Gobeille v. Liberty Mutual Ins. Co., “[E]RISA pre-empts a state law that has an 
impermissible ‘connection with’ ERISA plans, meaning a state law that ‘governs… a central 
matter of plan administration’ or ‘interferes with nationally uniform plan administration.’ “17 The 
Gobeille decision related to a Vermont law requiring certain health plans to provide data to a 
state agency. The Court found that the state’s law and regulation required reporting, disclosure 
and recordkeeping by an ERISA plan in violation of ERISA’s pre-emption provisions: 

These matters are fundamental components of ERISA’s regulation of plan administration. 
Differing or even parallel, regulations from multiple jurisdictions could create wasteful 
administrative costs and threaten to subject plans to wide ranging liability…. Pre-emption 
is necessary to prevent the States from imposing novel, inconsistent and burdensome 
reporting requirements on plans.18 

More recently, a Federal appeals court said that a state law has a “connection with” a plan if it 
“bears on an ERISA-regulated relationship.” Or. Teamster Emp’rs Tr. v. Hillsboro Garbage 
Disposal, 800 F.3d 1151, 1155 (9th Cir. 2015); see also The Depot v. Caring or Montanans, Inc., 
-- F.3d --, 2019 WL 453485 at *14 (9th Cir. Feb. 6, 2019).   

This analysis applies equally to ERISA’s provisions that regulate fiduciary conduct. In New York 
State Conf. of Blue Cross & Blue Shield Plans v Travelers, the Court specifically listed the 
fiduciary responsibility rules found in ERISA §§401-414 as an area of plan administration 
controlled by ERISA.19  The same underlying rationale that supported pre-emption of the 
Vermont recordkeeping law applies to the regulation of fiduciary conduct, i.e., the need for a 
uniform national standard. For this reason, the application of SB 383 in the context of an ERISA 
plan would be pre-empted. 

In addition, because ERISA provides civil remedies for its enforcement, any state-law cause of 
action that “… duplicates, supplements or supplants the ERISA civil enforcement remedy 
conflicts with the clear congressional intent to make the ERISA remedy exclusive and is 
therefore pre-empted.”20 ERISA’s civil enforcement provisions are intended by Congress to be 
exclusive such that “…any state-law cause of action that duplicates, supplements, or supplants 

                                                 
13 Id. (citing Alessi v. Raybestos-Manhattan, Inc., 451 U.S. 504 (1981)). 
14 ERISA § 514(a). 
15 ERISA § 514(b)(2). 
16 ERISA §514. 
17 Gobeille v. Liberty Mut. Ins. Co., 136 S. Ct. 936, 941 (2016). 
18 Id. at 945. 
19 514 U.S. 645, 651 (1995). 
20 Davila at 216. 



 

the ERISA civil enforcement remedy conflicts with this clear congressional intent [and is pre-
empted.]”21  This would apply to any cause of action created under SB 383. This view is 
affirmed by the February 20, 2019, legal opinion (enclosed) we received from the Trucker Huss 
law firm of San Francisco, California, which concludes that SB 383 and the Proposed Regulation 
are preempted by ERISA to the extent they purport to regulate the relationship between 
“financial planners,” as defined by the statute, and employee benefit plans, their fiduciaries, 
participants and beneficiaries.  

In addition, it is important to note that ERISA preemption does not apply to IRAs. Consequently, 
IRAs would remain subject to SB 383 and the Proposed Regulation (unless otherwise preempted 
by other federal laws). 

Finally, we note that the concept of ERISA preemption appears to underlie securities provisions 
of the Nevada Revised Statutes (“NRS”). Specifically, “security” as defined in Chapter 90 of the 
NRS explicitly excludes “an interest in a contributory or noncontributory pension or welfare plan 
subject to the Employee Retirement Income Security Act of 1974” (e.g., 401(k) plan). In similar 
fashion, the Proposed Regulation should reflect ERISA’s comprehensive scope, which would not 
diminish the increased consumer protections of the Proposed Regulation. 

Nevada Law 
SBS 383 expanded the definition of financial planners under Chapter 628A of the Nevada 
Revised Statutes, imposing a fiduciary duty of care on broker-dealers, sales representatives and 
investment advisers who are paid to provide advice on the investment of money. Senator Aaron 
Ford, primary sponsor of the legislation (and now Attorney General of Nevada) said “the goal of 
SB 383 is to ensure investment advice Nevadans are receiving is in their best interest.” 
Deliberations on SB 383 in the Nevada legislature describe experiences of retirement investors 
who did not receive impartial investment advice because their accounts were not protected by a 
fiduciary duty.  Examples cited by Nevada lawmakers, while focused on retirement accounts, did 
not involve retirement plans already subject to a fiduciary duty under ERISA, which specifically 
states a fiduciary must act in the best interest of participants in plans covered by ERISA. 
Members described an opportunity for Nevada “to take a stand against conflicted financial 
advice” where the efforts of the federal government had stalled, as the DOL Rule was subject to 
challenge in federal court.22   

SB 383 gives the Administrator of the Nevada Secretary of State’s Division of Securities 
authority to define by regulation certain acts as violations or exclusions of the fiduciary duty as 
well as authority to prescribe “means reasonably designed to prevent” violations of the duty. The 
Proposed Regulation would result in state law fiduciary status for broker-dealers and sales 
representatives that engage in many common brokerage activities, such as providing investment 
recommendations, financial plans, and analyses and reports regarding securities to customers. 
The Proposed Regulation does not exclude advisory activity with respect to participants and 

                                                 
21 Aetna Health Inc. v. Davila, 542 U.S. 200, 209 (2004). 
22 Minutes of the Committee on Commerce, Labor and Energy of the Nevada Senate (Seventy-Ninth Sess., April 12, 
2017) and Minutes of the Meeting of the Assembly Committee on Commerce and Labor of the Nevada Assembly 
(Seventy-Ninth Sess. May 12, 2017). 
 



 

beneficiaries of ERISA-covered plans or the plans themselves, that are already subject to an 
ERISA fiduciary standard. 

 

Discussion 

ARA believes that financial professionals who provide investment advice should be held to a 
fiduciary standard and give recommendations that are in the best interests of their clients.  
ARA has long been supportive of the DOL’s efforts to revise and broaden the definition of an 
investment advice fiduciary under ERISA as under the DOL Rule. Although ARA strongly 
supports a fiduciary standard, its application as a function of state law is very problematic for 
ERISA plans and their professional service providers. This is due to the very real potential for 
conflicting standards between state law and those set forth in ERISA.  
 
For example, under Section 1 of the Proposed Regulations, it is not clear what is meant by a 
broker-dealer’s or sales representative’s “fiduciary duty toward their clients.” Its meaning could 
be significantly different than what has developed over the last 40 years under federal law. In 
addition, under Section 7 of the Proposed Regulation, “an investment adviser, representative of 
an investment adviser, broker-dealer, or sales representative…shall disclose [certain] gains as he 
result of a client following their advice…no later than at the time the advice is given.” However, 
under ERISA, there are independent required disclosure regimes for ERISA fiduciaries under 
regulations issued under ERISA §408(b)(2), among other things.23 On top of these existing 
federal requirements, the Proposed Regulation imposes new and different disclosures than are 
presently applicable under ERISA.  
 
In our testimony at the October 6, 2017, workshop held by the Securities Division regulators and 
in our aforementioned comment letter, ARA argued that there are strong legal and policy 
arguments for exempting investment advisory services to ERISA-covered retirement plans and 
their participants and beneficiaries from the regulations – and that it was the intent of Congress 
in enacting ERISA to provide a uniform set of national rules and causes of action that should be 
respected by Nevada in promulgating regulations. To that end, our comment letter argued that 
any Nevada regulation of fiduciary advisory services to employer-sponsored retirement plans 
and their participants and beneficiaries would not only be preempted by ERISA, but that even if 
the “savings clause” in ERISA’s preemption provision were somehow interpreted to cover the 
Nevada regulation of these activities, it would still require the matter be referred to federal court. 
 
 
ARA recommends that because of the existing enforcement mechanisms provided by ERISA 
§502(a) and the likelihood of pre-emption by ERISA §514, the Administrator of the Nevada 
Secretary of State’s Division of Securities should clarify the Proposed Regulation by providing 
that fiduciary services provided to ERISA plans (and fiduciary services provided to the 
participants and beneficiaries in such plans) are excluded from the application of the Proposed 
Regulation. Importantly, our recommendation would ONLY apply to advice that is subject to an 
ERISA fiduciary standard. Our recommendation would not affect advice with respect to 
investments held outside of ERISA-covered retirement plans, including IRAs which are not 

                                                 
23 ERISA Reg. §2550.408(b)(2)(c)(1). 



 

subject to ERISA. To achieve this, we recommend the addition of the following italicized and 
underlined language to Section 1.1 of the Proposed Regulation, “Fiduciary Duty of broker-
dealer and sales representatives (NRS 9-0.575, NRS 62A.020)”: 

A broker-dealer or a sales representative who provides investment advice to 
clients, manages assets, performs discretionary trading, utilizes a title or term 
set forth in Section 5.4 below, or who otherwise establishes a fiduciary 
relationship with clients, owes a fiduciary duty to their clients unless such 
activities involve moneys or other property of an employee benefit plan, 
including advice with respect to rollovers, transfers, or distributions from such 
a plan, subject to §404 of the Employee Retirement Income Security Act of 1974 
(29 U.S.C. §1104), and the accompanying regulations thereunder. 

ARA looks forward to working with you on this important issue. We would welcome the 
opportunity to discuss these comments further with you. Please contact Will Hansen, ARA Chief 
Government Affairs Officer, at WHansen@USARetirement.org.  Thank you for your time and 
consideration.  

Sincerely,  

/s/ Brian H. Graff, Esq., APM  
Chief Executive Officer  
American Retirement Association  
 
/s/ Allison E. Wielobob, Esq.  
General Counsel 
American Retirement Association  
 

/s/ Will Hansen, Esq.  
Chief Government Affairs Officer 
American Retirement Association
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