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INTRODUCTION AND RULE 35(b) STATEMENT 

Howard Jarvis Taxpayers Association (HJTA) requests rehearing en banc to 

decide whether the State of California’s new automatic IRA payroll deduction 

program for private employee retirement savings (CalSavers) is legal under the 

Employee Retirement Income Security Act (ERISA) of 1974. HJTA argues that 

CalSavers is preempted despite the State’s maneuvers to evade ERISA. 

This is a case of exceptional importance. The Opinion said this case presents “a 

novel and important question” and “is the first case challenging [a state-run automatic 

retirement savings program for non-governmental employees] on ERISA preemption 

grounds.” (Op. at p. 4; see also id. at p. 10 [“No court has yet addressed whether a 

state-administered IRA program like CalSavers falls within ERISA’s ambit. The issue 

initially seems close…”].)  The Opinion also notes the number of other states and one 

city commencing similar programming. (Id. at p. 9.) Petitioners concede that the panel 

detailed the nature of the CalSavers programming meticulously, and carefully 

considered the issues. Regrettably, the preemption analysis comes to the wrong 

conclusion for several reasons, all of which are questions of exceptional importance. 

Presented herein are four issues of exceptional importance. (Fed. R. App. P. 

35(b)(1)(B).) First, CalSavers has so far been considered in the context of health plan 

cases, but CalSavers is a pension plan. Pension plans have been declared “distinct” by 

this Court for ERISA analysis, ERISA is to be construed broadly as to pension plans, 

and the intent of employers and employees is irrelevant. Since the panel relied on 
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health plan cases instead, CalSavers has not been evaluated in proper context. In fact, 

there are no Supreme Court cases loosening the originally strict nature of ERISA 

preemption as to pension plan cases. Second, analysis under the 1975 Safe Harbor 

specific to payroll deduction IRA programs is necessary. The panel avoided this 

analysis because the State plays a shell game, arguing it is merely establishing an IRA 

program as a third-party, not as an “employer,” but this Court has disapproved of 

delegating tasks to third parties in order to recharacterize a plan under ERISA. Third, 

private employers have an ERISA right to choose their IRA sponsors or set criteria 

therefor, including the right to work with zero IRA sponsors. CalSavers expressly 

interferes with this ERISA right. Fourth, ERISA is meant to guarantee private 

employees ready access to the federal courts when plan funds are mismanaged. It is of 

great consequence to private employee participants across California whether they will 

be permitted to access federal courts when their retirement funds are mismanaged 

through the CalSavers program. Under the panel’s decision, they will not have such 

access. 

 
/ / / 
 
 
/ / / 
 
 
/ / / 
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REASONS FOR GRANTING HEARING EN BANC 
 

I. There is Exceptional Importance in the Fact That This is a 

Pension Plan Case, Not a Health Plan Case. Per This Court, 

Pension Plans Are Distinct, ERISA is Construed More Broadly 

with Respect Thereto, and Employer/Employee Intent is 

Irrelevant. 

The cases the panel relied upon for preemption analysis of CalSavers are health 

and welfare plan cases, not pension plan cases. (Golden Gate Restaurant Association v. City 

and County of San Francisco (9th Cir. 2008) 546 F. 3d 639; Gobeille v. Liberty Mutual 

Insurance Co. (2016) 136 S.Ct. 936; New York State Conference of Blue Cross & Blue Shield 

Plans v. Travelers Insurance Co. (1995) 514 U.S. 645; Washington Physicians Serv. Association 

v. Gregoire (9th Cir. 1998) 147 F.3d 1039; Stuart v. UNUM Life Insurance Co. (9th Cir. 

2000) 217 F.3d 1145 [group insurance plan, subject to welfare plan definition and 

separate safe harbor, 29 C.F.R. § 2510.3-1(j)]; cf. Credit Managers Ass’n v. Kennesaw Life 

& Accident Ins. Co. (9th Cir. 1987) 809 F.2d 617, 625 [“Even if an employer does no 

more than arrange for a ‘group-type insurance program,’ it can establish an ERISA 

plan, unless it is a mere advertiser who makes no contributions on behalf of its 

employees. 29 C.F.R. § 2510.3-1(j). ... We must remember that the existence of an 

ERISA plan is a question of fact, to be answered in the light of all the surrounding 

circumstances from the point of view of a reasonable person. Donovan v. Dillingham, 

688 F.2d 1367, 1373 (11th Cir. 1982) (en banc).”].) Notably, in the key case relied 

upon, Golden Gate, eight judges dissented from the denial of the petition for rehearing 

en banc, finding that the “decision in this case creates a circuit split with the Fourth 
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Circuit Court of Appeals, renders meaningless the tests the Supreme Court set out in 

Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 103 S.Ct. 2890, 77 L.Ed.2d 490 (1983), 

conflicts with other Supreme Court cases establishing ERISA preemption guidelines, 

and, most importantly, flouts the mandate of national uniformity.” (Golden Gate, supra, 

Denial of Pet. For Rehearing en banc (9th Cir. 2009) 558 F.3d 1000, 1004.) Thus, the 

panel’s decision relies primarily on a case that may not stand the test of time and is 

not a pension plan case. 

Pension plan cases are distinct. And it is questionable whether the original 

strictness of ERISA preemption has ever been loosened as to pension plans. None of the 

Supreme Court cases in which the pendulum swung somewhat away from strict 

ERISA preemption were pension plan cases. (Gobeille v. Liberty Mutual Insurance Co., 

supra, 136 S.Ct. 936 [healthcare data reporting]; DeBuono v. NYSA-ILA Medical & 

Clinical Services Fund. (1997) 520 U.S. 806 [hospital taxes]; Cal. Division of Labor 

Standards Enforcement v. Dillingham (1997) 519 U.S. 316 [prevailing wages]; New York 

State Conference of Blue Cross & Blue Shield Plans v. Travelers Insurance Co., supra, 514 U.S. 

645 [hospital surcharges]).  

Because pension plans are in a different ERISA context than the one in which 

the panel decided it, CalSavers should be evaluated in an en banc hearing. Per this 

Court, ERISA pension plans are “distinct” from health plans, are subject to broader 

ERISA application than health plans, and the intent of both employer and employee 

to create or maintain an ERISA plan is irrelevant. (Golden Gate Restaurant Association v. 
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City and County of San Francisco (9th Cir. 2008) 546 F. 3d 639, 651-652; Modzelewski v. 

Resolution Trust Corp. (9th Cir. 1994) 14 F.3d 1374, 1377.) 

The panel’s decision nevertheless rests heavily on Golden Gate Restaurant 

Association v. City and County of San Francisco, supra, 546 F. 3d 639. In Golden Gate, this 

Court references Donovan v. Dillingham (11th Cir. 1982) 688 F.2d 1367 and Modzelewski 

v. Resolution Trust Corp., supra, 14 F.3d 1374. Modzelewski, this Court declared in Golden 

Gate, was in the “distinct” area of pension plans. (546 F.3d at pp. 621-652 [“ERISA’s 

definition of ‘employee pension benefit plan’ is distinct from its definition of 

‘employee welfare benefit plan’].)  

Donovan and Modzelewski must be considered together with Golden Gate 

according to its reference therein. In the center of its discussion of Donovan and 

Modzelewski, this Court discussed and disapproved of Scott v. Gulf Oil Co. (9th Cir. 

1985) 754 F.2d 1499. (546 F.3d at p. 651 [“The outcome of Scott is almost certainly no 

longer good law in light of the Supreme Court's subsequent decisions in Fort 

Halifax and Morash.”].) But Donovan and Modzelewski remain good law. 

Since CalSavers is both a pension plan and novel creature of state law never-

before considered by any court, its surrounding circumstances should be more 

carefully considered under Donovan. The well-known Donovan factors determine, from 

the surrounding circumstances, if a de facto ERISA plan has been created. “In 

determining whether a plan, fund or program (pursuant to a writing or not) is a reality 

a court must determine whether from the surrounding circumstances a reasonable 
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person could ascertain the intended benefits, beneficiaries, source of financing, and 

procedures for receiving benefits.” (688 F.2d at p. 1373.) As the Department of Labor 

concurred with HJTA, these factors are easily met here. (DOL Amicus Br.1, at p. 9.) 

Even assuming Donovan is no longer considered an end-all test for all alleged 

ERISA plans, it is so for ERISA pension plans. This Court has gone straight to the 

Donovan test when examining pension plans. Per this Court in Modzelewski citing 

Donovan, “[w]e have interpreted this language [of 29 U.S.C. § 1002] broadly, holding 

that a pension plan is established if a reasonable person could ‘ascertain the 

intended benefits, beneficiaries, source of financing, and procedures for receiving 

benefits’ . . .  That is clearly a sufficient allegation of the establishment of a plan.” 

(Modzelewski, 14 F.3d at p. 1376, emphasis added.) The D.C. Circuit has also gone 

straight to the Donovan factors to determine existence of a pension plan. (Kenney v. 

Roland Parson Contracting Corp. (D.C. Cir. 1994) 28 F.3d 1254.) Preemption of 

CalSavers should be determined under the Donovan test confirmed in Modzelewski. 

Further, intent of the employer and employee is irrelevant to establishment or 

maintenance of a pension plan. “Because ERISA’s definition of a pension plan is so 

broad, virtually any contract that provides for some type of deferred compensation 

 
1 Shortly before oral argument in this case, the Biden Administration instructed the 
DOL to cease participation. Nonetheless, the DOL Amicus Brief remains on the 
record. Its analysis is sound, comprehensive, compelling, and consistent with its 
previous writings on the record and in the Federal Register. Per Auer v. Robbins (1997) 
519 U.S. 452, this Court must defer to DOL interpretation of its own regulations 
because its interpretation is not plainly erroneous or inconsistent. 
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will also establish a de facto pension plan, whether or not the parties intended to 

do so.” (Id. at p. 1377, emphasis added; see also 29 U.S.C. § 1002(1) [welfare benefit 

plan is “established or maintained for the purpose of…”]; cf. 29 U.S.C. § 1002(2) 

[pension plan is “established or maintained … by its express terms or as a result of 

surrounding circumstances”].) This means the employer and employee intent to 

“establish or maintain” an ERISA plan is irrelevant in the pension plan context, even 

while it may be relevant in the health plan context. (See May v. Lakeland Reg'l Med. 

Ctr. (M.D.Fla. Jan. 5, 2010, No. 8:09-cv-0406-T-33AEP) 2010 U.S.Dist.LEXIS 5866, 

at p. 15 [“employer’s intent” is seventh factor in determining if employer established 

or maintained a life insurance plan].) In other words, lack of any employer’s 

“promise” is a non-issue for determining whether CalSavers is an ERISA plan or 

requires employers to create ERISA plans. This has been misunderstood and applied 

out of context here. 

This significance of the distinction between ERISA pension plans and health 

plans is underscored by the fact that private employment-based retirement savings has 

never been a traditional area of state regulation. (Cf. Golden Gate, supra, 546 F.3d at p. 

648 [“The field in which the Ordinance operates is the provision of health care 

services to persons with low or moderate incomes. State and local governments have 

traditionally provided health care services to such persons.”].) Retirement savings has 

been the domain of the Social Security Administration and Employee Benefits 

Security Administration. Even the recently abandoned presumption against ERISA 
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preemption, see Dialysis Newco, Inc. v. Cmty. Heath Sys. Grp. Health Plan (5th Cir. 2019) 

938 F.3d 246, 258, citing Puerto Rico v. Franklin Cal. Tax-Free Tr. (2016) 136 S.Ct 1938, 

1946,  applied only to areas traditionally occupied by the states. CalSavers is not in 

such an area, and can benefit from no presumption against ERISA preemption. 

(DeBuono, supra, 520 U.S. at p. 814.) Rather, “[a]ny presumption against preemption, 

whatever its force in other instances, cannot validate a state law that enters a 

fundamental area of ERISA regulation.” (Gobeille v. Liberty Mut. Ins. Co. (2016) 136 

S.Ct. 936, 946].) 

 

II. Categorizing CalSavers Has Become a Shell Game. There is 
Exceptional Importance to the 1975 Safe Harbor, and to the 2017 
Congressional Repeal of the 2016 Safe Harbor.  
 

There is a shell game afoot here, the style of which this Court has previously 

prohibited. Although 29 C.F.R. § 2510.3-2 (the 1975 Safe Harbor) speaks to all IRAs, 

see also Cline v. Indus. Maint. Eng’g & Contracting Co. (9th Cir. 2000) 200 F.3d 1223, 

1230 [“Under the terms of Regulations § 2510.3-2, the [IRA] Plan falls within the 

definition of ‘employee pension benefit plan’ making it subject to Title I of ERISA. … 

any failure under § 2510.3-2(d)(1) establishes that the Plan is an ‘employee pension 

benefit plan’ for the purposes of ERISA” emphasis added], the panel’s decision found 

that it does not apply to CalSavers, a massive IRA program. The panel also found 

irrelevant the 2017 Congressional repeal of the 2016 Safe Harbor, which temporarily 
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added subsection (h) to the same regulation and was designed specifically to exempt 

CalSavers. 

Congress meant something when it repealed the 2016 Safe Harbor. The panel 

points out that the 2016 Safe Harbor would have added the following text to 29 

C.F.R. §2510.3-2(a): “The safe harbors in the section should not be read as implicitly 

indicating the Department’s views on the possible scope of section 3(2).” (Op. at p. 

12; 81 Fed.Reg. 54964, 54967.) But this text was part of the Congressional repeal. Thus, 

Congress repealed this statement, and so the Department expressly may not take this 

view, a view upon which the panel here relied. Not only can the statement not be 

relied upon as a valid expression of Congressional intent, but Congressional intent 

must most logically be seen as the opposite: The safe harbor regulations remain the 

sole expression of Congressional intent as to IRA payroll deduction programs.  

Along with Congressional intent, logic has been cast aside if both the 1975 and 

2016 safe harbors are irrelevant. The shell game is in constant movement, with 

CalSavers never appearing under either of two shells. CalSavers is purportedly not 

under the ERISA plan shell because, technically, the State, not the employer, 

establishes and maintains it as a “third party.” However, CalSavers is also not under 

the IRA payroll deduction plan shell despite federal law ruling out what is not deemed 

an ERISA plan and CalSavers failing to be ruled out. The State of California is thus 

being permitted to mimic an ERISA-covered IRA payroll deduction program, on no 

authority, no traditional state law grounds, and with no fiduciary responsibility. There 
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is no precedent for CalSavers because states have no tradition of regulating private 

retirement savings and no express authority from Congress. The State persuaded the 

panel, however, that CalSavers is authorized by asserting that it, not the employers, 

takes on the lion’s share of tasks for operating the IRA program. 

This Court has seen straight through such a shell game before. It prohibited a 

governmental plan from being recategorized when the government delegated to a 

third party “task[s] it otherwise would have undertaken” itself. (Silvera v. Mutual Life 

Ins. Co. (9th Cir. 1989) 884 F.2d 423, 427.) In Silvera, the Municipal Life Insurance 

Company of New York (MONY) was the third party undertaking these other tasks 

for the City of Oroville. This Court declared that MONY “stepped into the 

employer’s shoes and, for a fee, assisted in the employer’s task.” (Ibid., citing 29 U.S.C. 

§ 1002(5).) CalSavers presents the mirror image of this scenario. The State, acting as 

the third party — and with the power of government to mandate participation — has 

taken on enough of what would otherwise be the employer’s tasks for a payroll 

deduction IRA program to convince the courts that CalSavers is not an ERISA plan 

that would otherwise be subject to review under the 1975 Safe Harbor specific to such 

arrangements. 

If the nature of a governmental plan cannot be changed by a government 

employer delegating tasks to a third party, it stands to reason that an IRA payroll 

deduction program’s nature cannot be changed by the government delegating tasks to 

itself as the third-party to avoid application of the 1975 Safe Harbor. Yet this is 
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exactly what CalSavers does. (Cal. Gov. Code, § 100043(b)(1)(D) [“The board has 

adopted a third-party administrator operational model that limits employer interaction 

and transactions with the employee to the extent feasible.”].) And CalSavers does a 

poor job of self-delegating those tasks, because there is no base level of funding to 

ensure benefits, and the State simultaneously denies all fiduciary responsibility to 

participants. (Cal. Gov. Code, § 100036 [“The state shall not have any liability for the 

payment of the retirement savings benefit earned by program participants pursuant to 

this title. The state, and any of the funds of the state, shall have no obligation for 

payment of the benefits arising from this title.”].)  

In short, self-delegating tasks to evade ERISA does not change the nature of 

the arrangement as an IRA payroll deduction program. The risk of mismanaged funds 

is exactly the same no matter the delegation of tasks. CalSavers has manipulated the 

shell game by stepping into the employer’s shoes and moderately re-distributing the 

amorphous pool of what it takes to maintain a plan: “some ongoing administrative 

support.” (Retail Indus. Leaders Ass’n v. Fielder (4th Cir. 2007) 475 F.3d 180, 190.) 

Analysis of the 1975 Safe Harbor should be made, as well as further consideration of 

the 2017 Congressional repeal of the 2016 safe harbor. 

 

/ / / 

 

/ / / 
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III. There is Exceptional Importance in the Fact That Employers Can 
No Longer Choose Their IRA Sponsor Criteria as Guaranteed by 
Federal Law. 
 

CalSavers enters a fundamental area of ERISA regulation: private employers 

working with IRA sponsors. Private employers have permission under ERISA, per the 

Department of Labor’s 1999 Interpretive Bulletin Relating to Payroll Deduction 

IRAs, to “select one IRA sponsor as the designated recipient for payroll deduction 

contributions, or it may establish criteria by which to select IRA sponsors, e.g. 

standards relating to the sponsor’s provision of investment education, forms, 

availability to answer employees’ questions, etc., and may periodically review its 

selectees to determine whether to continue to designate them.” (29 C.F.R. § 2509.99-

1(d), emphasis added.) These regulatory declarations have the force of ERISA itself. 

(29 U.S.C. § 1002(2)(B) [“The Secretary may by regulation prescribe rules consistent 

with the standards and purposes of this Act.”].)  

The private employer’s autonomy over IRA sponsors is meant to be complete. 

Recognizing that “the cost of permitting employees to make IRA contributions 

through payroll deductions may be significantly affected by the number of IRA 

sponsors to which the employer must remit contributions,” the DOL specifically 

regulated that “an employer may limit the number of IRA sponsors to which 

employees may make payroll deduction contributions.” (29 C.F.R. § 2509.99-1(d), 

emphasis added.) What “federal law permits,” DeBuono, supra, 520 U.S. at p. 815, Alessi 

v. Raybestos-Manhattan, Inc. (1981) 451 US 504, 524-525, is now empty if the State of 
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California may override the employer’s choices by mandating that private employers 

use CalSavers as their IRA sponsor. CalSavers does not ease this burden by exempting 

employers with “automatic enrollment payroll deduction IRA”s because automatic 

enrollment payroll deduction IRAs are unavoidably ERISA plans themselves. (Cal. 

Gov. Code, § 100032(g)(1); 29 C.F.R. § 2510-3.2(d).) 

The State of California should not have permission to override an employer’s 

federally authorized and ongoing autonomy specific to payroll deduction IRAs. The 

American employer may choose its one IRA sponsor or set its own criteria, which 

could mean choosing to have zero IRA sponsors. By the logic of “what’s one more,” 

however, not only has the State overridden this federal regulation, but cities and 

counties can also add similar mandatory programs. 

 

IV. There is Exceptional Importance in the Fact That an Employee 
Whose Employer Fails to Remit Funds Will Not Have Access to 
Federal Courts as ERISA Intended. 
 

Congress intended to grant private employees access to federal courts when 

their retirement funds are mismanaged in a plan. Beneficiaries and participants are to 

have standard fiduciary protections and “ready access to the Federal courts.” (29 

U.S.C. § 1001(b).) CalSavers thus presents another question of exceptional importance 

because, by holding that CalSavers is not an ERISA plan, the panel dealt a huge blow 

to those employees who will suffer from mismanagement. There should be no new 

confusion over how to pursue a claim for lost retirement savings. For example, an 
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employer filing for bankruptcy will file in federal court. Following the panel’s 

decision, the injured employee’s attention will now be required in both federal and state 

courts because only state remedies will be available under CalSavers. Congressional 

intent for protecting employees’ private retirement savings and providing a uniform 

avenue of recourse should be reviewed more carefully. 

One pitfall of any payroll deduction program is that employers occasionally fail 

to remit their employees’ withholdings, which then may be lost. (Operating Engineers 

Health & Welfare Trust Fund v. JWJ Construction. Co. (9th Cir. 1998) 135 F.3d 671 

[Arizona construction company failed to remit payroll deductions, then filed for 

bankruptcy, at which point employees sued in federal court for roughly six months of 

lost contributions.]; Kenney v. Roland Parson Contracting, supra, 28 F.3d 1254 [masonry 

contractor failed to remit payroll deductions to pension plan; following Modzelewski 

and Donovan, court found ERISA plan].)  

This is one of the biggest problems in the regulation of retirement plans. In 

fact, the Department of Labor has a regulation specific to the timing of creation of 

“plan assets” in “amounts that a participant has withheld from his wages by an 

employer.” (29 C.F.R. § 2510.3-102; see also www.dol.gov/agencies/ebsa/about-

ebsa/our-activities/enforcement/eci.) The timing of conversion to “plan assets” has 

been repeatedly revised over the years, and yet as of 2010, “many employers, as well 

as their advisers, continue to be uncertain as to how soon they must forward these 

contributions to the plan in order to avoid the requirements associated with holding 
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plan assets. At the same time, the Department devotes significant enforcement 

resources to cases involving delinquent employee contributions and the vast majority 

of applications under the Department’s Voluntary Fiduciary Correction Program 

involve delinquent employee contribution violations.” (75 Fed.Reg. 2068, 2070.) 

Whether due to bad faith or business struggles, it can be expected that failure 

to remit will happen under CalSavers. Small employers and their employees will 

struggle the most. (See 61 Fed.Reg. 41220, 41221 [Commenters to the regulation of 

wage withholdings stated that “most of the cases in which participant contributions 

were mishandled appear to have involved smaller employers.”].) Congressional intent 

is clear that absent strict obedience to the 1975 Safe Harbor, these cases are to be 

handled by the federal courts.  

The fact that an exempt IRA program becomes non-exempt as soon as the 

employer fails to remit confirms Congressional intent that private employees in non-

exempt IRA payroll deduction programs must have access to federal courts to protect 

their retirement investments. When an employer with an IRA program under the 1975 

Safe Harbor, 29 C.F.R. § 2510-3.2(d), fails to remit contributions timely, the employer 

immediately loses exemption status and creates an ERISA plan. (See ERISA Op Letter 

No. 83-25A (1983) [employer deemed to have received benefit from IRA payroll 

deductions within meaning of 29 CFR § 2510.3-2(d) for purposes of qualifying plan as 

employee pension benefit plan if employer does not promptly transfer withheld funds 

to sponsor].)  
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The rules of the 1975 Safe Harbor for IRA Payroll Deduction Programs are 

this strict in order to ensure ERISA fulfills its primary purpose of protecting 

employees. Under CalSavers, however, private employees have expressly no 

protection from the State itself, which may also commingle the employees’ funds with 

public pensions such as CalSTRS and CalPERS, systems notoriously known for 

mismanagement and losses. (See Gov. Code, §§ 100036 [“The state shall not have any 

liability…”]; 100004(c); 100010(a)(8)(12); Baxter v. State Teachers’ Retirement 

System (2017) 18 Cal.App.5th 340, 347 [“The parties do not dispute that the District 

miscalculated Teachers’ monthly benefit amounts.”]; Luke v. Sonoma County (2019) 43 

Cal.App.5th 301, 304 [“In 2002 or 2003, the County authorized increased pension 

benefits for County employees, pursuant to a settlement of employee lawsuits alleging 

past miscalculation of retirement benefits. In doing so, the County failed to comply 

with state laws requiring local legislative bodies to obtain an actuarial statement of the 

future annual costs of proposed pension increases, and to make the future annual 

costs public at a public meeting, before authorizing the pension increases.”].) And if, 

when their employer is at fault, they cannot navigate state court remedies, they will 

simply lose their retirement funds or promised retirement benefits to a bankrupt or 

judgment-proof employer. Protection for employees is ensured only if, with proper 

ERISA status declared, CalSavers will have to follow ERISA fiduciary standards 

upfront, such as by maintaining sufficient reserves to ensure benefits to participants.  
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CONCLUSION 

 Rehearing en banc should be granted. CalSavers must be analyzed as a pension 

plan, not a health plan. The 1975 Safe Harbor has been improperly sidestepped using a 

third-party technique this Court has disapproved. Employer autonomy under the 1999 

Interpretive Bulletin has been overlooked. Lastly, it is important to consider whether 

private sector employees should lose access Congress intended them to have to federal 

courts. 
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SUMMARY** 

 
  

Employee Retirement Income Security Act 
 
 Affirming the district court’s dismissal, the panel held 
that ERISA does not preempt a California law that creates 
CalSavers, a state-managed individual retirement account 
program for eligible employees of certain private employers 
that do not provide their employees with a tax-qualified 
retirement savings plan. 
 
 The panel held that Congress’s repeal of a 2016 
Department of Labor rule that sought to exempt CalSavers 
from ERISA under a safe harbor did not resolve the 
preemption question.  Further, even if ERISA’s safe harbor 
did not apply to CalSavers, the panel would still need to 
determine whether CalSavers otherwise qualified as an 
ERISA program. 
 
 The panel concluded that CalSavers is not an ERISA 
plan because it is established and maintained by the State, 
not employers; it does not require employers to operate their 
own ERISA plans; and it does not have an impermissible 
reference to or connection with ERISA.  Nor does CalSavers 
interfere with ERISA’s core purposes.  Accordingly, ERISA 
does not preempt the California law. 
  

 
** This summary constitutes no part of the opinion of the court.  It 

has been prepared by court staff for the convenience of the reader. 
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OPINION 

BRESS, Circuit Judge: 

This case presents a novel and important question in the 
law governing retirement benefits: whether the federal 
Employee Retirement Income Security Act of 1974 
(ERISA), 29 U.S.C. § 1001, et seq., preempts a California 
law that creates a state-managed individual retirement 
account (IRA) program.  The program, CalSavers, applies to 
eligible employees of certain private employers in California 
that do not provide their employees with a tax-qualified 
retirement savings plan.  Eligible employees are 
automatically enrolled in CalSavers, but may opt out.  If they 
do not, their employer must remit certain payroll deductions 
to CalSavers, which funds the employees’ IRAs.  California 
manages and administers the IRAs and acts as the program 
fiduciary.  Citing a need to encourage greater savings among 
future retirees, other States have enacted similar state-
managed IRA programs in recent years.  To our knowledge, 
this is the first case challenging such a program on ERISA 
preemption grounds. 

We hold that the preemption challenge fails.  CalSavers 
is not an ERISA plan because it is established and 
maintained by the State, not employers; it does not require 
employers to operate their own ERISA plans; and it does not 
have an impermissible reference to or connection with 
ERISA.  Nor does CalSavers interfere with ERISA’s core 
purposes.  ERISA thus does not preclude California’s 
endeavor to encourage personal retirement savings by 
requiring employers who do not offer retirement plans to 
participate in CalSavers.  We therefore affirm the judgment 
of the district court. 
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I 

A 

In 2017, the California Legislature enacted the CalSavers 
Retirement Savings Trust Act, which implemented the 
CalSavers program (previously known as “California Secure 
Choice”).  See Cal. Gov’t Code § 100000, et seq.  CalSavers 
is a state-run IRA savings program for certain private 
employees.  See id. §§ 100002, 100004, 100008.  Its 
objective is to encourage greater retirement savings among 
employees whose employers do not offer retirement plans.  
See Savings Arrangements Established by States for Non-
Governmental Employees, 81 Fed. Reg. 59464, 59464–65 
(Aug. 30, 2016) (describing how California and other states 
have enacted “automatic enrollment” programs to 
“encourage employees to establish tax-favored IRAs funded 
by payroll deductions”). 

CalSavers’s automatic enrollment requirement applies 
only to an “Eligible employee” of an “Eligible employer.”  
Cal. Gov’t Code §§ 100000(c)–(d), 100032.  Eligible 
employees are defined as California employees who are at 
least eighteen years old and employed by an eligible 
employer.  Id. § 100000(c); Cal. Code Regs. tit. 10, 
§ 10000(l), (n).  Eligible employers are defined as non-
governmental employers with five or more employees in 
California.  Cal. Gov’t Code § 100000(d); Cal. Code Regs. 
tit. 10, § 10000(m).  The sole exclusion is for an “Exempt 
Employer,” Cal. Code Regs. tit. 10, § 10000(q), that 
provides either an “employer-sponsored retirement plan” or 
an “automatic enrollment payroll deduction IRA” that 
“qualifies for favorable federal income tax treatment.”  Cal. 
Gov’t Code § 100032(g)(1). 
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Compliance with CalSavers is mandatory for non-
exempt eligible employers, who must register with the 
CalSavers program.  Id. § 100032(b)–(d); Cal. Code Regs. 
tit. 10, § 10002.  Exempt employers may, but are not 
required to, inform the CalSavers Administrator of their 
exemption.  Cal. Code Regs. tit. 10, § 10001(d).  Eligible 
employers who later become ineligible (for example, those 
who later create their own ERISA plans) must inform the 
CalSavers Administrator within 30 days of their change in 
status.  Id. § 10001(c).  Exempt employers are “prohibited 
from participating in the Program.”  Id. § 10002(d). 

CalSavers describes itself as “a state-administered 
program, not an employer-sponsored program.”  Cal. Gov’t 
Code § 100034(b).  To that end, CalSavers forbids 
employers from taking a variety of actions.  Employers may 
not “[r]equire, endorse, encourage, prohibit, restrict, or 
discourage employee participation in” CalSavers.  Cal. Code 
Regs. tit. 10, § 10003(d)(1).  Nor may employers advise 
employees regarding CalSavers contribution rates or 
investment decisions or “[e]xercise any authority, control, or 
responsibility regarding” the program.  Id. § 10003(d)(2), 
(4).  Employers “are prohibited from contributing to a 
Participating Employee’s Account.”  Id. § 10005(c)(1).  
Employers also “shall not have any liability for an 
employee’s decision to participate in, or opt out of, the 
program”; “shall not be a fiduciary, or considered to be a 
fiduciary over the trust or the program”; “shall not be liable 
as plan sponsors”; and “shall not bear responsibility for the 
administration, investment, or investment performance of 
the program.”  Cal. Gov’t Code § 100034(a), (b). 

Anticipating the legal challenge we address here, the 
statute creating CalSavers maintains that “the roles and 
responsibilities of employers” have been defined “in a 
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manner to keep the program from being classified as an 
employee benefit plan subject to the federal Employee 
Retirement Income Security Act [(ERISA)].”  Cal. Gov’t 
Code § 100043(b)(1)(C).  CalSavers imposes three basic 
duties on eligible employers.  They must first register for 
CalSavers by providing their basic identification and contact 
information.  Cal. Code Regs. tit. 10, § 10002(f).  Within 
thirty days of registration, they must provide CalSavers with 
certain contact and identifying information for their eligible 
employees.  Id. § 10003(a).  They must also set up “a payroll 
deposit retirement savings arrangement,” Cal. Gov’t Code 
§ 100032(b), through which they can remit employees’ 
contributions to the CalSavers Trust.  Cal. Code Regs. tit. 10, 
§ 10003(c).  Regulations set a 5% default rate of 
contribution, though employees may adjust their rate.  Id. 
§ 10005(a)(1), (b)(1).  An eligible employer that “fails to 
allow its eligible employees to participate” in CalSavers is 
subject to penalties.  Cal. Gov’t Code § 100033(b). 

After an eligible employer registers with CalSavers, the 
CalSavers Administrator delivers to all eligible employees 
an information packet describing the program.  Cal. Code 
Regs. tit. 10, § 10004(a).  Upon receiving the information 
packet, employees have thirty days to opt out; otherwise, 
they are automatically enrolled in CalSavers.  Id. § 10004(b).  
Employees may opt out electronically, by telephone, or by 
mail.  Id. § 10004(d); see also Cal. Gov’t Code 
§ 100032(f)(1).  Even after enrollment, employees may opt 
out of CalSavers at any time.  Cal. Code Regs. tit. 10, 
§ 10004(d).  Employees’ contributions are made to a Roth 
IRA, id. § 10005(a)(3), but employees may choose to 
recharacterize all or some of their contributions to a 
traditional IRA, id. § 10005(c)(4).  They may roll over or 
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transfer funds into their CalSavers IRA at any time.  Id. 
§ 10007(b).1 

The statute and regulations also describe how eligible 
employers can become ineligible for CalSavers, and how 
employees can make changes to their CalSavers accounts.  
For example, if an eligible employer later adopts its own 
“employer-sponsored retirement plan” or qualifying 
“automatic enrollment payroll deduction IRA,” CalSavers 
no longer applies.  Cal. Gov’t Code § 100032(g)(1)–(2).  
Eligible employees are also given guidance on how they may 
withdraw their CalSavers contributions.  See id. 
§ 100014(b)(4).  Any individual who is over eighteen can 
also choose to participate in CalSavers “outside of an 
employment relationship with an Eligible Employer.”  Cal. 
Code Regs. tit. 10, § 10006(a). 

The Act that implemented CalSavers also created a nine-
member California Secure Choice Retirement Savings 
Board, a public body “within state government,” that is 
charged with managing and administering the CalSavers 
Retirement Savings Trust.  Cal. Gov’t Code §§ 100002, 
100004.  The Board is authorized to fund the Trust with the 
contributions received from employers through employee 
payroll deductions, invest the Trust funds (or delegate 
investment to private money managers), and pay operating 
costs using Trust funds.  See id. § 100004. 

California is phasing in CalSavers according to the size 
of an employer’s workforce.  Id. § 100032(b)–(d); Cal. Code 
Regs. tit. 10, § 10002(a)(1)–(3).  As of October 12, 2020, 
California reports that 4,324 employers had registered for 

 
1 We grant California’s request for judicial notice of background 

materials on the CalSavers website. 
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CalSavers and nearly 90,000 California workers had 
enrolled.  Approximately 36% of eligible employees have 
opted out. 

Several other states and the City of Seattle have adopted 
government-run auto-enrollment IRA programs like 
CalSavers.  See Colorado Secure Savings Program Act, 
Colo. Rev. Stat. Ann. §§ 24-54.3-101, et seq.; Connecticut 
Retirement Security Exchange, Conn. Gen. Stat. Ann. §§ 31-
418, et seq.; Illinois Secure Choice Savings Program Act, 
820 Ill. Comp. Stat. Ann. §§ 80/1, et seq.; Maryland Small 
Business Retirement Savings Program, Md. Code Ann., Lab. 
& Empl. §§ 12-401, et seq.; New Jersey Secure Choice 
Savings Program Act, N.J. Stat. Ann. §§ 43:23-13, et seq.; 
Oregon Retirement Savings Plan, Or. Rev. Stat. Ann. 
§§ 178.200, et seq.; Seattle Retirement Savings Plan, Seattle 
Mun. Code §§ 14.36.010, et seq.; see also 81 Fed. Reg. 
at 59464–65 (describing programs in different states); State-
Facilitated Retirement Savings Programs: A Snapshot of 
Program Design Features, State Brief 20-02, Georgetown 
Univ. (Aug. 31, 2020), https://cri.georgetown.edu/wp-
content/uploads/2018/12/CRI-State-Brief-20-02.pdf (last 
accessed Apr. 1, 2021). 

B 

Howard Jarvis Taxpayers Association and two of its 
employees (collectively, “HJTA”) filed this action against 
the CalSavers program and the Chairman of the CalSavers 
Board in his official capacity.  HJTA alleged that ERISA 
preempts CalSavers and that CalSavers should also be 
enjoined under California Code of Civil Procedure Section 
526a as a waste of taxpayer funds. 

HJTA is a public interest organization that seeks to 
promote taxpayer rights.  But it filed this challenge in its 
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capacity as a California employer.  HJTA alleged that it 
meets the definition of an eligible employer and does not 
operate its own employee retirement program.  HJTA 
therefore has standing to bring this action, and the 
controversy is ripe because HJTA plausibly alleges that it 
will soon be subject to CalSavers.  See, e.g., Leeson v. 
Transam. Disability Income Plan, 671 F.3d 969, 978–79 (9th 
Cir. 2012); Inland Empire Chapter of Associated Gen. 
Contractors of Am. v. Dear, 77 F.3d 296, 299 (9th Cir. 
1996).  The HJTA employees also have standing as future 
participants in what they claim is an ERISA plan.  See 
29 U.S.C. § 1132(a)(3); Leeson, 671 F.3d at 978–79. 

The district court granted California’s motion to dismiss, 
concluding that ERISA does not preempt CalSavers.  The 
district court also declined to exercise supplemental 
jurisdiction over HJTA’s state law claim.  HJTA timely 
appealed to this Court, and we review the district court’s 
ruling on preemption de novo.  Hickcox-Huffman v. US 
Airways, Inc., 855 F.3d 1057, 1060 (9th Cir. 2017).2 

II 

ERISA preempts “any and all State laws insofar as they 
may now or hereafter relate to any employee benefit plan” 
that ERISA covers.  29 U.S.C. § 1144(a).  Is CalSavers such 
a law?  No court has yet addressed whether a state-
administered IRA program like CalSavers falls within 
ERISA’s ambit.  The issue initially seems close because 

 
2 After supporting HJTA in the district court, the Department of 

Labor (DOL) initially filed an amicus brief supporting HJTA on appeal.  
Later, and after a change in presidential administrations, DOL informed 
us that it no longer wished to participate as amicus and does not support 
either side.  Several organizations and the States of Oregon and Illinois 
have filed amicus briefs supporting California. 
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ERISA’s preemption provision is expansive, and CalSavers 
concerns benefits in a general sense.  But closer inspection 
of the governing precedents and CalSavers’ design shows 
that HJTA’s broad ERISA preemption challenge to 
CalSavers cannot be sustained. 

A 

We first address a threshold question relating to whether 
Congress has already resolved this issue when it rejected a 
2016 Department of Labor rule that sought to exempt 
CalSavers from ERISA under a safe harbor.  We hold that 
Congress’s repeal of that rule does not provide an answer to 
the preemption question. 

DOL has issued regulations exempting certain types of 
plans from ERISA.  See 29 U.S.C. § 1135 (authorizing the 
Secretary of Labor to “prescribe such regulations as he finds 
necessary or appropriate to carry out the provisions of this 
subchapter”); 29 C.F.R. §§ 2510.3-1(j), 2510.3-2(b), (d); see 
generally Sgro v. Danone Waters of N. Am., Inc., 532 F.3d 
940, 942 (9th Cir. 2008); Stuart v. UNUM Life Ins. Co. of 
Am., 217 F.3d 1145, 1149 (9th Cir. 2000).  If a plan or 
program is exempt from ERISA under a safe harbor, there is 
no need to determine whether ERISA preempts the law 
authorizing it. 

In 1975, DOL promulgated a regulation exempting 
certain IRA payroll deduction programs from ERISA.  See 
29 C.F.R. § 2510.3-2(d).  For an IRA program to qualify for 
the 1975 Safe Harbor, it must meet four criteria: (i) “[n]o 
contributions are made by the employer”; 
(ii) “[p]articipation is completely voluntary for employees”; 
(iii) the employer’s “sole involvement” is “without 
endorsement to permit the sponsor to publicize the program 
to employees or members, to collect contributions through 
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payroll deductions,” and “to remit them to the sponsor”; and 
(iv) the employer receives “no consideration . . . other than 
reasonable compensation” for the cost of completing payroll 
deductions.  Id. (emphasis added). 

DOL has taken the position that the “completely 
voluntary” requirement in the 1975 Safe Harbor “mean[s] 
that the employee’s enrollment in the program must be self-
initiated,” i.e., that “the decision to enroll in the program 
must be made by the employee, not the employer.”  81 Fed. 
Reg. at 59465.  We have also held that when benefit 
coverage is “automatic for all [eligible] employees,” “it [i]s 
not ‘completely voluntary’” under the 1975 Safe Harbor.  
Qualls ex rel. Qualls v. Blue Cross of Cal., Inc., 22 F.3d 839, 
844 (9th Cir. 1994). 

In a 2016 rulemaking, DOL concluded that state-run IRA 
programs like CalSavers, which require automatic 
participant enrollment with “opt-out” rights, were not 
“completely voluntary” and thus did not fall within the 1975 
Safe Harbor.  81 Fed. Reg. at 59465.  But DOL at the same 
time recognized that “states have a substantial government 
interest to encourage retirement savings in order to protect 
the economic security of their residents.”  Id. at 59464.  The 
question remained, however, whether ERISA would 
preempt CalSavers and other like programs.  DOL took no 
position on that question in its 2016 rulemaking.  See id. 
at 59467 (“The safe harbors in this section should not be read 
as implicitly indicating the Department’s views on the 
possible scope of [29 U.S.C. § 1144(a)].”).  But DOL 
recognized that “uncertainty” over ERISA preemption “has 
created a serious impediment to wider adoption of state 
payroll deduction savings programs.”  Id. at 59465. 

To “remove [that] uncertainty” and promote state-run 
IRA programs, DOL in 2016 added a new safe harbor 
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exemption, entitled “Savings Arrangements Established by 
States for Non-Governmental Employees.”  81 Fed. Reg. 
59464; see also 29 C.F.R. § 2510.3-2(h) (2016).  The 2016 
Safe Harbor was intended to ensure that state-run IRA 
programs, including CalSavers, would be treated as outside 
ERISA.  See 81 Fed. Reg. 59466.  For a program to qualify 
for the 2016 Safe Harbor, employee participation need only 
be “voluntary” (as opposed to “completely voluntary”), and 
the state had to assume fiduciary and administrative 
responsibility.  Id.  But the 2016 Safe Harbor was short-
lived.  Less than a year after its enactment, Congress 
repealed it by joint resolution under the Congressional 
Review Act.  Pub. L. No. 115-35, 131 Stat. 848 (2017). 

HJTA thus argues that Congress “specifically disavowed 
CalSavers by expressly repealing the 2016 DOL regulation 
that was designed to authorize CalSavers itself.”  We think, 
however, that this argument reads too much into Congress’s 
rejection of the 2016 Safe Harbor.  As we explained above, 
DOL in 2016 did not take the position that state IRA 
programs were preempted under ERISA absent an 
exemption.  It merely sought to “remove uncertainty” about 
that question, so that states could avoid the costs and delay 
of ERISA preemption litigation (like this one).  81 Fed. Reg. 
at 59466. 

We can at most conclude from Congress’s repeal of the 
2016 regulation that Congress rejected the notion that 
CalSavers should be automatically exempt from an ERISA 
preemption analysis.  Nothing about the repeal forecasts any 
answer, much less any definitive answer, on whether ERISA 
preempts programs like CalSavers.  That issue was left to the 
courts to resolve.  And that means we must address the 
ERISA preemption question that the 2016 Safe Harbor might 
have obviated or made easier. 
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There is one more preliminary item before we do so, 
however.  Assuming for a moment that CalSavers does not 
fall within the 1975 Safe Harbor because it is not 
“completely voluntary,” does that mean CalSavers is then 
covered by ERISA and preempted?  In prior cases, we have 
made statements such as the following: “Unless all four of 
the [1975 Safe Harbor] requirements are met, the employer’s 
involvement in a group insurance plan is significant enough 
to constitute an ‘employee benefit plan’ subject to ERISA.”  
Qualls, 22 F.3d at 843; see also, e.g., Sarraf v. Standard Ins. 
Co., 102 F.3d 991, 993 (9th Cir. 1996) (“Because [the 
employee organization] is not exempted by the regulation, 
its involvement in the plan is significant enough to make the 
plan an ‘employee benefit plan’ subject to ERISA.”); 
Pacificare Inc. v. Martin, 34 F.3d 834, 837 (9th Cir. 1994) 
(“A plan failing to meet any one of these [safe harbor] 
criteria cannot be excluded from ERISA coverage.”).  Do 
these statements mean that if a plan fails to meet the 1975 
Safe Harbor, it is then an ERISA plan that ERISA preempts? 

The answer is no.  In Stuart v. UNUM Life Insurance Co. 
of America, 217 F.3d 1145 (9th Cir. 2000), we clarified that 
while “[a] program that satisfies the [safe harbor] 
regulation’s standards will be deemed not to have been 
‘established or maintained’ by the employer[,] [t]he 
converse, however, is not necessarily true; a program that 
fails to satisfy the regulation’s standards is not automatically 
deemed to have been ‘established or maintained’ by the 
employer, but, rather, is subject to further evaluation under 
the conventional tests.”  Id. at 1153 n.4 (quoting Johnson v. 
Watts Regulator Co., 63 F.3d 1129, 1133 (1st Cir. 1995)).  
In other words, “[t]he fact that [a] plan is not excluded from 
ERISA coverage by this regulation does not compel the 
conclusion that the plan is an ERISA plan.”  Id. (quoting 
Gaylor v. John Hancock Mut. Life Ins. Co., 112 F.3d 460, 
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463 (10th Cir. 1997)); see also Cline v. Indus. Maint. Eng’g 
& Contracting Co., 200 F.3d 1223, 1230 (9th Cir. 2000) 
(considering the safe harbor criteria only after determining 
that the plan at issue fell “within the definition of” an ERISA 
plan). 

This means that even if the 1975 Safe Harbor does not 
apply to CalSavers, we would still need to find that 
CalSavers “otherwise qualifies as an ERISA program,” 
Johnson, 63 F.3d at 1133, or “relate[s] to” ERISA, 29 U.S.C. 
§ 1144(a), to conclude that ERISA preempts it.  We 
therefore need not decide whether the 1975 Safe Harbor 
would exempt CalSavers from ERISA because we hold that 
CalSavers is not an ERISA plan in the first place.  Nor does 
it “relate to” ERISA plans by imposing administrative 
obligations on employers in California that, like HJTA, do 
not offer employer-sponsored retirement plans.  We now 
turn to an explanation of these points. 

B 

ERISA’s preemption provision applies to “any and all 
State laws insofar as they may now or hereafter relate to any 
employee benefit plan,” as defined in ERISA.  29 U.S.C. 
§ 1144(a).  While the preemption provision is “clearly 
expansive,” the Supreme Court has cautioned that its “relate 
to” language cannot be read “to extend to the furthest stretch 
of indeterminacy,” because it would then lack any limiting 
principle at all.  N.Y. State Conf. of Blue Cross & Blue Shield 
Plans v. Travelers Ins. Co., 514 U.S. 645, 655 (1995). 

States are not precluded from adopting a law just because 
it has something to do with “benefits” in a loose sense, no 
matter how detached the law is from ERISA’s text and 
recognized objectives.  To have “workable standards” and 
avoid near constant preemption (“a result [that] no sensible 
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person could have intended”), the Supreme Court has 
therefore rejected “‘uncritical literalism’ in applying 
[ERISA’s preemption] clause.”  Gobeille v. Liberty Mut. Ins. 
Co., 577 U.S. 312, 319 (2016) (quotations omitted). 

ERISA applies to “plans, rather than simply to benefits.”  
Fort Halifax Packing Co. v. Coyne, 482 U.S. 1, 11 (1987).  
That demarcation forms the basis for the Supreme Court’s 
cases distinguishing state laws that fall within ERISA’s 
preemptive reach from those that are beyond it.  To this end, 
the Court has identified “two categories of state laws that 
ERISA pre-empts.”  Id.  “First, ERISA pre-empts a state law 
if it has a ‘reference to’ ERISA plans.”  Id. (citing Travelers, 
514 U.S. at 656).  “Second, ERISA pre-empts a state law that 
has an impermissible ‘connection with’ ERISA plans, 
meaning a state law that ‘governs . . . a central matter of plan 
administration’ or ‘interferes with nationally uniform plan 
administration.’”  Id. (quoting Egelhoff v. Egelhoff, 532 U.S. 
141, 148 (2001)).  HJTA has not shown that either test is 
satisfied. 

1 

If CalSavers “creates an ERISA plan,” then it “almost 
certainly makes an impermissible ‘reference to’ an ERISA 
plan.”  Golden Gate Rest. Ass’n v. City & Cty. of San 
Francisco, 546 F.3d 639, 648 (9th Cir. 2008).  But CalSavers 
does not order anyone to create an ERISA “employee benefit 
plan,” as ERISA defines that term and as precedent 
elucidates that concept. 

ERISA’s preemption provision precludes state laws that 
“relate to any employee benefit plan.”  29 U.S.C. § 1144(a).  
An “employee benefit plan” means either an “employee 
welfare benefit plan” or an “employee pension benefit plan.”  
Id. § 1002(3).  “Employee pension benefit plan” is the type 
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of plan potentially relevant to CalSavers.  ERISA defines 
such a plan as “any plan, fund, or program which was 
heretofore or is hereafter established or maintained by an 
employer or by an employee organization, or by both, to the 
extent that by its express terms or as a result of surrounding 
circumstances[,] such plan, fund, or program” provides 
retirement income or results in deferral income by 
employees.  Id. § 1002(2)(A) (emphasis added). 

HJTA contends that CalSavers is an ERISA plan because 
it satisfies the four-factor test in Donovan v. Dillingham, 688 
F.2d 1367 (11th Cir. 1982).  Under the Donovan test, an 
ERISA plan is established “if from the surrounding 
circumstances a reasonable person can ascertain [1] the 
intended benefits, [2] a class of beneficiaries, [3] the source 
of financing, and [4] procedures for receiving benefits.”  Id. 
at 1373. 

We have used the Donovan factors as a benchmark for 
assessing whether a de facto plan is an ERISA plan.  See, 
e.g., Winterrowd v. Am. Gen. Annuity Ins. Co., 321 F.3d 933, 
939 (9th Cir. 2003); Modzelewski v. Resolution Tr. Corp., 
14 F.3d 1374, 1376 (9th Cir. 1994); but see Golden Gate, 
546 F.3d at 652 (questioning whether the Donovan factors 
are compatible with later Supreme Court precedent on 
whether an informal policy is an ERISA plan).  But we have 
never suggested that the Donovan factors are the “be all and 
end all” for whether an arrangement is an ERISA plan.  That 
is because the Donovan factors presume the existence of a 
threshold requirement for ERISA plans: that they be 
“established or maintained by an employer.” 

As we explained in Golden Gate, “satisfying the 
Donovan criteria was a necessary but not sufficient condition 
for the creation of an ERISA plan.”  546 F.3d at 652.  
Donovan is concerned with ascertaining whether a de facto 
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plan is an ERISA plan, once an employer decides to provide 
ERISA-type benefits to its employees.  See id. (noting that 
Donovan and its progeny “all involve some type of unwritten 
or informal promise made by an employer to its 
employees”).  But Donovan itself made clear that its criteria 
only come into play when “an employer or employee 
organization is the person that establishes or maintains the 
plan, fund, or program.”  688 F.2d at 1371 (emphasis added). 

The issue here is thus not whether, had an employer set 
up an IRA program on its own, that program would be 
subject to ERISA.  That assumes away the central question 
in this appeal, which is whether a state-run IRA program like 
CalSavers is “established or maintained by an employer.”  
The answer to that question is “no.” 

2 

The ERISA-required “employer” that supposedly 
“established or maintained” CalSavers could only be one of 
two entities.  The first, of course, is the State.  But it seems 
quite clear that although California “established or 
maintained” CalSavers, it did not do so in the capacity of an 
“employer.”  The “established or maintained” requirement, 
we have explained, “appears designed to ensure that the plan 
is part of an employment relationship.”  Charles Schwab & 
Co. v. Debickero, 593 F.3d 916, 921 (9th Cir. 2010) (quoting 
Peckham v. Gem State Mut. of Utah, 964 F.2d 1043, 1049 
(10th Cir. 1992)).  And ERISA defines “employer” as “any 
person acting directly as an employer, or indirectly in the 
interest of an employer, in relation to an employee benefit 
plan.”  29 U.S.C. § 1002(5).  California does not employ 
CalSavers participants, who are by definition not 
governmental employees.  Cal. Gov’t Code § 100000(c)(1), 
(d).  California is thus not “acting directly as an employer” 
through CalSavers or the CalSavers Trust. 
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Nor is California acting “indirectly in the interest of an 
employer” through CalSavers.  29 U.S.C. § 1002(5).  
CalSavers does not purport to provide ready access to IRAs 
on behalf of California employers.  See Bleiler v. Cristwood 
Constr., Inc., 72 F.3d 13, 15 (2d Cir. 1995) (explaining that 
“indirectly” requires “some type of agency or ownership 
relationship or an assumption of the employer’s functions 
with regard to the administration of an ERISA plan”); 
Greenblatt v. Delta Plumbing & Heating Corp., 68 F.3d 561, 
575 (2d Cir. 1995) (“It is clear that the ‘in the interest of’ 
language encompasses those who act for an employer or 
directly assume the employer’s duty to make plan 
contributions.”).  Nor, by its design, does CalSavers 
represent employers in any relevant sense.  CalSavers 
instead steps in where the State regards eligible California 
employers as having failed to provide their workers with 
desirable retirement savings options. 

We have previously held that “a trust was not an ERISA 
plan because it recruited ‘heterogeneous, unrelated 
employers.’”  Moideen v. Gillespie, 55 F.3d 1478, 1481 (9th 
Cir. 1995) (quoting Credit Managers Ass’n of S. Cal. v. 
Kennesaw Life & Acc. Ins. Co., 809 F.2d 617, 625 (9th Cir. 
1987)).  The employers who are subject to CalSavers are 
heterogeneous and unrelated, and California has not 
“recruited” them at all.  Indeed, employers have no say over 
how CalSavers is operated; they did not create it, nor do they 
control it.3 

 
3 HJTA’s reliance on Kanne v. Connecticut Gen. Life Ins. Co., 

867 F.2d 489 (9th Cir. 1988) (per curiam), is therefore unavailing.  In 
Kanne, construction employers created an association to administer a 
health plan for their employees.  Id. at 491.  We held that the association 
qualified as an ERISA “employer,” which “includes a group or 
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If California is not the ERISA “employer,” the only other 
entities who could fit that bill are those eligible employers 
who are subject to CalSavers.  These entities are, of course, 
“employers.”  HJTA argues that CalSavers effectively 
requires these employers to “establish or maintain” ERISA 
plans by conscripting them into participating in CalSavers 
and imposing certain obligations on them.  But this argument 
is faithful neither to CalSavers’ operation nor ERISA. 

There is scant case law on when an employer’s required 
participation in a government-mandated, government-run 
benefits program nonetheless leads to the employer 
“establishing or maintaining” an ERISA plan.  But the 
“establishment” of an ERISA plan requires both a “decision 
to extend benefits” and some “[a]cts or events that record, 
exemplify or implement the decision,” such as “financing or 
arranging to finance or fund the intended benefits” or 
“establishing a procedure for disbursing benefits.”  
Donovan, 688 F.2d at 1373; see also, e.g., Cinelli v. Sec. 
Pac. Corp., 61 F.3d 1437, 1442 (9th Cir. 1995).  Addressing 
another provision of ERISA that involves “maintain[ing]” a 
plan, courts have relied on dictionary definitions to explain 
that “maintain” means to “care[] for the plan for purposes of 
operational productivity.”  Medina v. Catholic Health 
Initiatives, 877 F.3d 1213, 1226 (10th Cir. 2017); see also 
Sanzone v. Mercy Health, 954 F.3d 1031, 1041–42 (8th Cir. 
2020) (similar). 

The closest precedent we have to the present case is 
Golden Gate Restaurant Association v. City & County of San 

 
association of employers acting for an employer in such capacity.”  Id. 
at 493 (quoting 29 U.S.C. § 1002(5)) (emphasis removed).  CalSavers is 
not “acting for” eligible employers, nor is it a “group or association of 
employers.” 
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Francisco, 546 F.3d 639 (9th Cir. 2008).  Golden Gate 
involved a city ordinance that created a city-run “Health 
Access Plan” (HAP) for low-income residents to obtain 
health coverage.  Id. at 642–43.  Under the HAP, employers 
were required to spend a certain amount on healthcare each 
quarter, either by making payments into their own employee 
health plans or by making a payment directly to the city (the 
“City-payment option”).  Id. at 643–46.  Eligible employees 
could then enroll in the HAP and would be eligible for city-
managed medical reimbursement accounts.  Id. at 645. 

We held that the City-payment option did not create an 
ERISA plan.  Id. at 648–52.  While employers were required 
to comply with certain “administrative obligations” under 
the HAP—such as tracking employee hours, maintaining 
certain records, and the like—“[t]his burden [wa]s not 
enough, in itself, to make the payment obligation an ERISA 
plan.”  Id. at 650.  We explained that in the context of a 
government-sponsored benefit in which an employer has 
mandatory back-end responsibilities, “an employer’s 
administrative duties must involve the application of more 
than a modicum of discretion in order for those 
administrative duties to amount to an ERISA plan.”  Id. 

Because the employer could “make no promises to its 
employees with regard to the HAP or its coverage” and the 
city was not “act[ing] as the employer’s agent entrusted to 
fulfill the benefits promises the employer made to its 
employees,” we concluded in Golden Gate that the “the City, 
rather than the employer, establishes and maintains the 
HAP.”  Id. at 654.  Consistent with case law interpreting 
“establish” and “maintain,” Golden Gate stands for the 
proposition that an employer’s non-discretionary 
administrative obligations under a government-mandated 
benefit program do not, without more, “run the risk of 
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mismanagement of funds or other abuse” by employers, 
which is ERISA’s focus.  Id. at 651. 

Golden Gate’s holding was informed by ERISA’s basic 
objectives, which serve as a “guide to the scope of the state 
law that Congress understood would survive” ERISA’s 
preemption provision.  Gobeille, 577 U.S. at 320 (quoting 
Cal. Div. of Lab. Standards Enf’t v. Dillingham Constr., 
N.A., Inc., 519 U.S. 316, 325 (1997)).  ERISA “seeks to 
make the benefits promised by an employer more secure by 
mandating certain oversight systems and other standard 
procedures.”  Id. at 320–21; see also Fort Halifax, 482 U.S. 
at 16 (“Only ‘plans’ involve administrative activity 
potentially subject to employer abuse.”). When employers 
merely perform mandatory administrative functions in a 
government benefits scheme that do not require the 
employer to exercise “more than a modicum of discretion,” 
Golden Gate, 546 F.3d at 650, the employer does not 
“establish or maintain” an ERISA “plan” because the 
employer is not engaging in the type of conduct that ERISA 
seeks to regulate. 

Applying these principles, we conclude that in every 
relevant sense, it is the State that has established CalSavers 
and the State that maintains it—and not eligible employers.  
California created CalSavers.  California determines the 
eligibility for both employers and employees.  Cal. Code 
Regs. tit. 10, § 10000(l)–(n).  California enrolls eligible 
employees.  Id. § 10004.  Individuals can elect to participate 
in CalSavers outside of the employment relationship by 
enrolling and making contributions via electronic funds 
transfer or personal check.  See Cal. Code Regs. tit. 10, 
§ 10006.  California acts as the sole fiduciary over the trust 
and program, with the Board making all investment 
decisions (or delegating investment strategy to private 
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managers).  Cal. Gov’t Code §§ 100002(d)–(e), 100004, 
100034.  And California is “free to change the kind and level 
of benefits as it sees fit.”  Golden Gate, 546 F.3d at 654.  All 
of this confirms that “the [State], rather than the employer, 
establishes and maintains” CalSavers.  Id. 

That CalSavers imposes certain administrative duties on 
eligible employers does not mean that eligible employers 
complying with those obligations “establish or maintain” 
ERISA plans.  The role for eligible employers is limited to 
registering for the program; evaluating employee eligibility 
according to non-discretionary criteria; providing the State 
with employee identification and contact information; and 
processing specified payroll deductions according to set 
formulae.  Cal. Code Regs. tit. 10, §§ 10002, 10003(a)–(c).  
The types of determinations employers must make under 
CalSavers are essentially mechanical, such as which of their 
employees are eighteen or older, how many people they 
employ, and so on.  See id. §§ 10000(l)–(m), 10001, 10002. 

It is of course true that if the State mandated that private 
employers provide certain retirement benefits to their 
employees, this would violate ERISA.  See Fort Halifax, 
482 U.S. at 16 (agreeing that requiring employers to create 
benefit plans “would permit States to circumvent ERISA’s 
pre-emption provision, by allowing them to require directly 
what they are forbidden to regulate”).  The considerations 
would also likely be different if employers were making 
discretionary judgments within a state-mandated benefits 
scheme. 

But California has not done anything like this in 
CalSavers.  HJTA cites no authority suggesting that the non-
discretionary administrative involvement that CalSavers 
requires of employers is enough to mean the employers have 
thereby “established or maintained” ERISA plans.  As we 
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explained in Golden Gate, “[m]any federal, state and local 
laws, such as income tax withholding, social security, and 
minimum wage laws, impose similar administrative 
obligations on employers; yet none of these obligations 
constitutes an ERISA plan.”  546 F.3d at 650. 

In suggesting that employers have a more substantive 
role in CalSavers, HJTA misstates the statutory scheme.  
HJTA claims, for example, that under CalSavers “the 
employer is managing the employee’s money.”  But it is the 
CalSavers Board that does this.  Cal. Gov’t Code 
§§ 100002(d)–(f), 100010.  And employers are prohibited 
from “[e]xercis[ing] any authority, control, or responsibility 
regarding the Program,” except for specifically identified 
administrative duties.  Cal. Code Regs. tit. 10, 
§ 10003(d)(4). 

HJTA also asserts that under CalSavers, employers are 
“obligated” to provide their employees with “guidance and 
opinions” and are “mandated to endorse CalSavers.”  But 
again, CalSavers in fact disallows this.  Under CalSavers, 
eligible employers “shall not” “[r]equire, endorse, 
encourage, prohibit, restrict, or discourage employee 
participation in the Program.”  Id. § 10003(d)(1).  Nor may 
they “[p]rovide Participating Employees . . . advice or 
direction regarding investment choices, Contribution Rates, 
participation in Automatic Escalation, or any other decision 
about the Program.”  Id. § 10003(d)(2).  The CalSavers 
scheme does not give employers the expansive, discretionary 
role that HJTA suggests.  Cf. Simas v. Quaker Fabric Corp. 
of Fall River, 6 F.3d 849, 853 (1st Cir. 1993) (holding that 
ERISA preempted state law that required employers to make 
eligibility determinations “likely to provoke controversy and 
call for judgments based on information well beyond the 
employee’s date of hiring and termination”).  While some 
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employers may find CalSavers irritating or even 
burdensome, that does not make their involvement in 
CalSavers tantamount to establishing or maintaining an 
ERISA plan.  See Golden Gate, 546 F.3d at 650.4 

Finally, HJTA errs in claiming that CalSavers forces 
employers to create ERISA plans because it is the 
employer’s initial decision not to offer a tax-qualified 
retirement savings program that then requires it to comply 
with CalSavers.  While HJTA’s lack of a retirement plan 
made it subject to CalSavers, it does not follow that HJTA 
thereby “established or maintained” an ERISA plan.  That a 
regulated entity is complying with a mandatory state scheme 
does not mean the entity “establishes or maintains” the 
program established by that scheme.  In no sense does an 
eligible employer “establish or maintain” an ERISA plan 
through its decision not to establish such a plan, which is 
what triggers CalSavers’ application. 

3 

Having concluded CalSavers is not an ERISA plan and 
does not require employers to establish or maintain one, we 
now turn to whether CalSavers otherwise “relates to” ERISA 
benefit plans because it has a forbidden “reference to” or 

 
4 HJTA argues that small employers subject to CalSavers may 

inadvertently establish ERISA plans if they drop below five employees.  
This argument is not persuasive.  There is no basis for HJTA’s claim that 
it will be “tricky” for employers to know whether they have fewer than 
five employees.  See Cal. Code Regs. tit. 10, § 10001(a) (method of 
calculating number of employees).  And if an employer’s average 
number of employees falls below five for a calendar year, that does not 
mean its compliance with CalSavers then produces an ERISA plan; it 
merely means the employer is no longer subject to CalSavers.  See id. 
§ 10001(b). 
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“connection with” such plans.  Rutledge v. Pharm. Care 
Mgmt. Ass’n, 141 S. Ct. 474, 479 (2020).  We hold that 
HJTA’s preemption challenge fails under these tests. 

A state law impermissibly “refers to” ERISA “if it ‘acts 
immediately and exclusively upon ERISA plans or where the 
existence of ERISA plans is essential to the law’s 
operation.’”  Id. at 481 (quoting Gobeille, 577 U.S. at 319–
20).  A state law has an impermissible “connection with” 
ERISA if it “governs a central matter of plan administration 
or interferes with nationally uniform plan administration,” 
such as “by requiring payment of specific benefits or by 
binding plan administrators to specific rules for determining 
beneficiary status.”  Id. at 480 (quoting Gobeille, 577 U.S. 
at 320) (citations omitted). 

HJTA has not shown that CalSavers runs afoul of ERISA 
in these ways.  CalSavers specifically exempts those 
employers that “provide[] an employer-sponsored retirement 
plan” or “an automatic enrollment payroll deduction IRA” if 
“the plan or IRA qualifies for favorable federal income tax 
treatment under the federal Internal Revenue Code.”  Cal. 
Gov’t Code § 100032(g)(1); see also Cal. Code Regs. tit. 10, 
§ 10000(q) (including in the definition of “Exempt 
Employer” any employer that “maintains or contributes to a 
Tax-Qualified Retirement Plan”); id. § 10000(z) (defining 
“Tax-Qualified Retirement Plan”).  HJTA thus forthrightly 
acknowledges that employers who provide their employees 
with ERISA-governed retirement plans are not subject to 
CalSavers. 

What this means is that CalSavers does not “act on 
ERISA plans at all, let alone immediately and exclusively.”  
Golden Gate, 546 F.3d at 657.  CalSavers does not regulate 
ERISA plans or the benefits provided under them.  
Employers that offer such plans are not “force[d] . . . to 
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provide any particular employee benefits or plans, to alter 
their existing plans, or to even provide ERISA plans or 
employee benefits at all.”  WSB Elec., Inc. v. Curry, 88 F.3d 
788, 793 (9th Cir. 1996); see also Golden Gate, 546 F.3d 
at 655 (holding that the HAP was not “in connection with” 
ERISA because it did not “require any employer to provide 
specific benefits through an existing ERISA plan or other 
health plan”).  If an employer has an existing ERISA plan or 
later chooses to adopt one, CalSavers has nothing to say 
about those plans or their administration.  Nothing in law 
supports HJTA’s effort to recast ERISA’s preemption 
provision as a sword that would allow employers who do not 
offer their own retirement plans to thereby deprive their 
employees of the ability to participate in a state-run IRA 
savings program.5 

HJTA maintains that CalSavers nonetheless “competes 
with” ERISA plans and will “frustrate, not encourage the 
formation of” ERISA plans.  Even if this were true, it does 

 
5 In its since-withdrawn amicus brief, the DOL agreed that 

employers with “ERISA-covered retirement plans are exempt from 
CalSavers.”  But it asserted in a footnote that employers that offer a non-
automatic IRA retirement program may be covered by ERISA but “may 
also” be subject to CalSavers, because CalSavers provides that “[a]n 
employer-provided payroll deduction IRA program that does not provide 
for automatic enrollment” is not exempt from CalSavers.  We have no 
occasion to consider this issue because HJTA does not offer its 
employees any ERISA-governed plan at all.  We express no opinion on 
whether ERISA would preempt CalSavers insofar as it applies to 
employers with existing ERISA plans, assuming such a circumstance 
exists.  We also reject as speculative HJTA’s claim that California has 
set itself up as an “alternative adjudicator of ERISA compliance” in 
assessing employer exemption from CalSavers.  We do not have before 
us a dispute between an employer and the State over whether an 
employer is exempt from CalSavers.  We therefore do not opine on the 
preemption implications, if any, that such a situation could present. 
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not matter.  The Supreme Court has been clear that “ERISA 
does not pre-empt” state laws that “merely increase costs or 
alter incentives for ERISA plans without forcing plans to 
adopt any particular scheme of substantive coverage.”  
Rutledge, 141 S. Ct. at 480 (citing Travelers, 514 U.S. 
at 668).  It may be that CalSavers will incentivize employers 
to cancel their existing ERISA plans, lead them to create 
ERISA plans to compete with CalSavers, or otherwise 
influence the benefits employers offer.  But these forms of 
“‘indirect economic influence’ d[o] not create an 
impermissible connection between” CalSavers and ERISA 
because CalSavers “d[oes] not ‘bind plan administrators to 
any particular choice.’”  Id. (quoting Travelers, 514 U.S. 
at 659). 

This leaves HJTA arguing that ERISA preempts 
CalSavers because it is “ERISA-regarding,” in that 
California law keys eligibility for CalSavers on whether an 
employer offers an ERISA plan.  But that argument relies on 
the very “uncritical literalism” that the Supreme Court has 
rejected in interpreting ERISA’s preemption provision.  
Gobeille, 577 U.S. at 319. 

As we have previously explained, and as remains true 
today, “[t]he Supreme Court . . . has never found a statute to 
be preempted simply because its text included the word 
ERISA or explicitly mentioned” ERISA plans.  WSB Elec., 
Inc., 88 F.3d at 793; see also Hattem v. Schwarzenegger, 
449 F.3d 423, 432 (2d Cir. 2006); NYS Health Maint. Org. 
Conf. v. Curiale, 64 F.3d 794, 800 (2d Cir. 1995).  Although 
the Supreme Court has held that ERISA preempted state 
statutes when they “expressly refer[red] to ERISA plans,” 
these state laws “also had some effect on those plans.”  WSB 
Elec., Inc., 88 F.3d at 793.  Because CalSavers does not act 
on ERISA plans or ERISA benefits, we do not see how 
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CalSavers’ explicit effort to wall off ERISA plans from its 
ambit could somehow turn out to be the very feature that 
leads to preemption.  Nothing in principle or precedent 
supports such a strange result. 

Mackey v. Lanier Collection Agency & Service, Inc., 
486 U.S. 825 (1988), on which HJTA relies, is not to the 
contrary.  In Mackey, the Supreme Court held that ERISA 
preempted a Georgia law that specifically exempted ERISA 
benefits from state garnishment procedures.  Id. at 828–29.  
But the law in Mackey did more than just expressly refer to 
ERISA plans: it “solely applie[d]” to ERISA plans and 
“single[d] out ERISA employee welfare benefit plans for 
different treatment.”  Id. at 829–30.  That is, by exempting 
ERISA benefits from what was a generally applicable 
garnishment scheme that could otherwise apply to ERISA 
benefits, see id. at 830, the Georgia exception “act[ed] 
immediately and exclusively upon ERISA plans,” 
Dillingham, 519 U.S. at 325 (describing the state law in 
Mackey in these terms). 

The effective ERISA reference in the CalSavers 
exemption, by contrast, confers no such “special treatment” 
on ERISA benefits because it does not operate on those 
benefits at all.  Mackey, 486 U.S. at 838 n.12.  Unlike the 
Georgia garnishment exception in Mackey, CalSavers was 
not “specifically designed to affect employee benefit plans.”  
Id. at 829 (quoting Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 
41, 47–48 (1987)). 

CalSavers is instead more akin to the exemption at issue 
in Washington Physicians Service Ass’n v. Gregoire, 
147 F.3d 1039 (9th Cir. 1998), as amended on denial of 
reh’g and reh’g en banc (Aug. 24, 1998).  In Gregoire, a 
statute that regulated “health plan[s]” excluded employer-
sponsored plans from its ambit.  Id. at 1043.  We rejected a 
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preemption challenge similar to the one HJTA raises here 
because the law did not “operate directly” on ERISA plans.  
Id.  at 1044.  “In plain English,” we explained, if the 
employer were to operate its own ERISA health benefit plan, 
“the Act would not apply at all, and [the employer] could 
structure its benefits in any way it chose.”  Id. at 1043.  The 
same reasoning follows for CalSavers: if an employer offers 
its own retirement plan, CalSavers does not apply.  And 
CalSavers does not otherwise address how the employer may 
structure its retirement benefits. 

HJTA’s reliance on District of Columbia v. Greater 
Washington Board of Trade, 506 U.S. 125 (1992), is also 
misplaced.  In Greater Washington, the Supreme Court held 
that ERISA preempted a District of Columbia law that 
required employers who provided health insurance to their 
employees under an ERISA welfare benefit plan to provide 
“equivalent” coverage for injured employees eligible for 
workers’ compensation, who were subject to plans exempted 
from ERISA.  Id. at 126–28.  In effect, the D.C. law required 
employers to extend their ERISA-governed health plans to 
another class of claimants.  See Curiale, 64 F.3d at 800. 

Because the D.C. law in Greater Washington applied 
only to employers with ERISA-governed plans, 506 U.S. 
at 130, “the existence of ERISA plans [wa]s essential to the 
law’s operation,” Dillingham, 519 U.S. at 325 (describing 
Greater Washington).  That is not the case here because 
CalSavers operates where employers do not offer ERISA 
retirement plans.  Unlike the D.C. law in Greater 
Washington, CalSavers “does not tell employers how to 
write their ERISA plans.”  WSB Elec., Inc., 88 F.3d at 793–
94 (quoting Employee Staffing Servs., Inc. v. Aubry, 20 F.3d 
1038, 1041 (9th Cir. 1994)).  Moreover, while the D.C. law 
“impose[d] requirements by reference” to ERISA-covered 
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plans, Greater Washington, 506 U.S. at 130–31, CalSavers 
ensures that employers with ERISA plans are not subject to 
additional requirements.  In fact, employers who already 
offer qualifying plans do not even have to notify California 
of their exemption from CalSavers.  Cal. Code Regs. tit. 10, 
§ 10001(d). 

Our decision in WSB Electric is instructive here.  In that 
case, California passed a prevailing wage law, which 
required public works contractors to pay a minimum wage 
to their employees.  Id. at 790.  To comply, the contractor 
had to either pay the entire prevailing wage in cash or pay a 
base cash wage and receive credit for certain benefit 
contributions.  Id.  The law expressly referred to ERISA 
plans in determining how much credit the employer could 
receive for the benefit contributions.  Id. at 793.  But we 
rejected the argument that a reference to ERISA plans, 
standing alone, meant that the California wage law was 
preempted, because “[t]he references to ERISA plans in the 
California prevailing wage law have no effect on any ERISA 
plans.”  Id.  HJTA’s preemption challenge similarly 
identifies no effect on existing ERISA plans. 

Finally, HJTA argues that multi-state employers will be 
forced to comply with “differing pension plan requirements 
in different states,” contrary to ERISA’s purpose of ensuring 
uniform rules for plan administration.  But HJTA once again 
misstates what CalSavers requires.  Employers’ own 
retirement plans remain subject to one uniform law: ERISA.  
The ministerial obligations CalSavers imposes on eligible 
employers do not resemble the establishment or maintenance 
of an ERISA plan.  And while HJTA protests that every state 
may now enact its own version of CalSavers, subjecting 
multi-state employers to many sets of laws, that 
circumstance is merely a function of our federal system, little 
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different than the varying state laws in other areas to which 
employers are already subject. 

There is, to be sure, an important policy debate here.  
California steadfastly maintains that CalSavers is needed to 
address a serious shortfall in retirement savings that, if not 
addressed, will impose significant costs on the State years 
down the line.  HJTA seemingly believes that state-run IRA 
programs reflect too great a role for government in private 
decision-making, while imposing too many costs on 
employers.  But these are issues for California’s lawmakers 
and those who elect them, or for Congress should it choose 
to take up this issue.  The question for us is whether Congress 
has already outlawed CalSavers.  For the reasons we have 
explained, HJTA’s ERISA preemption challenge fails. 

*     *     * 

The judgment of the district court is therefore 

AFFIRMED. 

Case: 20-15591, 05/06/2021, ID: 12103996, DktEntry: 47-1, Page 32 of 32Case: 20-15591, 05/20/2021, ID: 12120065, DktEntry: 48, Page 57 of 57


	PETITION FOR REHEARING EN BANC
	TABLE OF CONTENTS
	TABLE OF AUTHORITIES
	INTRODUCTION AND RULE 35(b) STATEMENT
	REASONS FOR GRANTING HEARING EN BANC
	I. There is Exceptional Importance in the Fact That This is a  Pension Plan Case, Not a Health Plan Case. Per This Court,  Pension Plans Are Distinct, ERISA is Construed More Broadly  with Respect Thereto, and Employer/Employee Intent is  Irrelevant.
	II. Categorizing CalSavers Has Become a Shell Game. There is
Exceptional Importance to the 1975 Safe Harbor, and to the 2017
Congressional Repeal of the 2016 Safe Harbor.
	III. There is Exceptional Importance in the Fact That Employers Can
No Longer Choose Their IRA Sponsor Criteria as Guaranteed by
Federal Law.
	IV. There is Exceptional Importance in the Fact That an Employee
Whose Employer Fails to Remit Funds Will Not Have Access to
Federal Courts as ERISA Intended.

	CONCLUSION
	CERTIFICATE OF SERVICE
	CERTIFICATE OF COMPLIANCE
	ADDENDUM
	Opinion
	I
	A
	B
	II
	A
	B
	1
	2
	3
	*     *     *




