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The Securities and Exchange Commission (hereinafter “SEC” or “Commission”) best interest proposal creates a
standard of conduct for brokers that is met by satisfying three underlying obligations:

(D a "Disclosure” Obligation,
(@ a "Care"” Obligation AND
(® a “Conflict of Interest” Obligation.

The chart below endeavors to match these underlying obligations with those imposed on investment advisers as
fiduciaries under the Investment Advisers Act of 1940 and subsequently clarified in the Commission’s proposed
interpretation of an adviser’s standard of conduct. In doing so, the chart frames the best interest obligations within
the twin fiduciary duties of care and loyalty from which they were inspired.

“[Best interest] is definitely a fiduciary principle, just like the fiduciary duty in the investment adviser space is a
fiduciary principle” — SEC Chairman Jay Clayton.

One final note and an important caveat to the chart below is that some investor protections afforded by virtue of an
adviser's fiduciary relationship to his clients are captured elsewhere by FINRA rules for broker-dealers. For example,
brokers are subject to best execution and anti-fraud protections under FINRA rules that for advisers are borne out of

their fiduciary duty of care.

Investment Adviser

Broker-Dealer

Duty of Care

Duty to Provide Advice that is in the Client’s
Best Interest — Duty to act and provide advice that
is in the best interest of the client.

Includes duty to make a reasonable inquiry into
a client’s financial situation, level of financial
sophistication, investment experience, and
investment objectives (which we refer to
collectively as the client’s “investment profile”)
and a duty to provide personalized advice that is
suitable for and in the best interest of the client,

based on the client’s investment profile.

Best Interest Standard of Conduct — Duty to act
in the best interest of the retail customer at the
time a recommendation is made without placing
the financial or other interest of the broker ahead of
the interest of the retail customer

Duty of Prudence and Reasonableness — Exercise
due care (prudence and reasonableness) when
acting on behalf of clients

Reasonable Basis for Recommendations — An
adviser must have a reasonable, independent basis
for its recommendations

Duty to Avoid Misleading Clients — Employ
reasonable care to avoid misleading clients

Duty to Seek Best Execution — Duty to seek

best execution of a client’s transactions where the
adviser has the responsibility to select and monitor
brokerdealers to execute client trades

Duty to Monitor — Duty to provide advice and
monitoring over the course of the relationship; a
continuing obligation

Best Interest “Care” Obligation — A broker, dealer
or natural person who is an associated person of a
broker or dealer, in making the recommendation,
must exercise reasonable diligence, care, skill, and
prudence to:

e understand the potential risks and rewards
associated with the recommendation, and
have a reasonable basis to believe that the
recommendation could be in the best interest
of at least some retail customers

e have a reasonable basis to believe that the
recommendation is in the best interest of a
particular retail customer based on the retail
customer's investment profile as well as the
potential risks and rewards associated with
the recommendation

e have a reasonable basis to believe that a
series of recommended transactions, even
if in the retail customer’s best interest when
viewed in isolation, is not excessive and is
in the retail customer's best interest when
taken together in light of the retail customer’s
investment profile

To download and access the extended citations, please visit https://www.napa-net.org/industry-lists/game-changer and open in Adobe Acrobat.
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American Retirement Association
broker
“To the extent that the recommendation is not primarily used for personal, family, or household purposes, “institutional accounts,” as defined in FINRA Rules, would fall outside the definition of retail customer and be excluded from Regulation Best Interest, and as a consequence recommendations to such accounts would be solely subject to FINRA’s suitability rule.” Regulation Best Interest, Exchange Act Release No. 34-83062, n. 159 (April 18, 2018)

American Retirement Association
broker
“As a fiduciary, an investment adviser “owes its clients an affirmative duty of ‘utmost good faith, and full and fair disclosure of all material facts,’ as well as an affirmative obligation ‘to employ reasonable care to avoid misleading’ his clients.” 

See: SEC v. Capital Gains Research Bureau, 375 U.S. 180, 194 (1963)

American Retirement Association
broker
“The rule draws upon the duties of loyalty and care as interpreted under Section 206(1) and (2) of Advisers Act, even if not the same as the 913 Study recommendations or the duties interpreted under the Advisers Act.”3

3. See: Regulation Best Interest, Exchange Act Release No. 34-83062, p. 64 (April 18, 2018)

American Retirement Association
broker
“Thought leaders in this arena include among others the Investment Adviser Association, a trade organization for SEC-registered advisers; and the Institute for a Fiduciary Standard (http://www.thefiduciaryinstitute.org), which advocates six key fiduciary duties for advisers: (1) Serve the client’s best interest, (2) Act in utmost good faith, (3) Act prudently—with the care, skill and judgment of a professional, (4) Avoid conflicts of interest, (5) Disclose all material facts, and (6) Control investment expenses. Others active in the discussion of an adviser’s fiduciary duties include fi360 and its associated Center for Fiduciary Studies (http://www.fi360.com), the Center for Fiduciary Excellence (CEFEX) (https://www.cefex.org/), and 3Ethos (http://3ethos.com/)” 

See: Kirsch, Clifford E. Fundamentals of Investment Adviser Regulation, 2017. Practising Law Institute, 2017, p. 5; n. 70

American Retirement Association
broker
“While not an explicit requirement of FINRA’s suitability rule, FINRA and a number of cases have interpreted the suitability rule as requiring a broker-dealer to make recommendations that are “consistent with his customers’ best interests” or are not “clearly contrary to the best interest of the customer.” See, e.g., In re Application of Raghavan Sathianathan, Exchange Act Release No. 54722 at 21 (Nov. 8, 2006); In re Application of Dane S. Faber, Exchange Act Release No. 49216 at 23-24 (Feb. 10, 2004); In re Powell & McGowan, Inc., Exchange Act Release No. 7302 (Apr. 24, 1964). In interpretive guidance, FINRA has stated that “[t]he suitability requirement that a broker make only those recommendations that are consistent with the customer’s best interests prohibits a broker from placing his or her interests ahead of the customer’s interests.” See FINRA Regulatory Notice 12-25, Additional Guidance on FINRA’s New Suitability Rule (May 2012) (“FINRA Regulatory Notice 12-25”).” 

See: Regulation Best Interest, Exchange Act Release No. 34-83062,p. 14; n. 15 (April 18, 2018)

American Retirement Association
broker
“Examples of violations would include making a recommendation to a retail customer in order to: maximize the broker-dealer’s compensation (e.g., commissions or other fees); further the broker-dealer’s business relationships; satisfy firm sales quotas or other targets; or win a firm-sponsored sales contest.” 

See: Regulation Best Interest, Exchange Act Release No. 34-83062, p. 58 (April 18, 2018)

American Retirement Association
broker
Proposed Commission Interpretation Regarding Standard of Conduct for Investment Advisers; Request for Comment on Enhancing Investment Adviser Regulation, Investment Adviser Release No. IA-4889,  p. 7 (April 18, 2018)

American Retirement Association
broker
“Advisers owe their clients a duty to provide only suitable investment advice. This duty generally requires an adviser to make a reasonable inquiry into the client’s financial situation, investment experience and investment objectives, and to make a reasonable determination that the advice is suitable in light of the client’s situation, experience and objectives.” 

See: Regulation of Investment Advisers by the U.S. Securities and Exchange Commission (March 2013), https://www.sec.gov/about/offices/oia/oia_investman/rplaze-042012.pdf 

See also, Suitability of Investment Advice Provided by Investment Advisers, Investment Advisers Act Release No. 1406 (Mar. 16, 1994). In that release, the SEC proposed a rule under the Act’s anti-fraud provisions requiring advisers give clients only suitable advice. Although the rule was never adopted, SEC staff believes that the rule would have codified existing suitability obligations of advisers and, as a result, the proposed rule reflects the current obligation of advisers under the Act. Suitability obligations do not apply to impersonal investment advice, and compliance with the obligation is evaluated in the context of a client’s overall portfolio. Id. “Thus, inclusion of some risky securities in the portfolio of a risk-averse client may not necessarily be unsuitable.” Id. The SEC has instituted enforcement actions against advisers that provided unsuitable investment advice. 

See also, In the Matter of George E. Brooks & Associates, Inc., Investment Advisers Act Release No. 1746 (Aug. 17, 1998) (adviser failed to appropriately diversify, and effected unsuitable trades of speculative high risk stocks in, the discretionary accounts of customers with conservative investment objectives, many of whom were elderly and had little investment experience); In the Matter of Philip A. Lehman, Investment Advisers Act Release No. 1831 (Sept. 22, 1999) (alleging adviser recommended risky investment for customer’s individual retirement account, despite customer’s conservative investment objective and age).

American Retirement Association
broker
See: Proposed Commission Interpretation Regarding Standard of Conduct for Investment Advisers; Request for Comment on Enhancing Investment Adviser Regulation, Investment Adviser Release No. 4889, p. 9 (April 18, 2018)

American Retirement Association
broker
“Although the term “prudence” is not a term frequently used in the federal securities laws, the Commission believes that this term conveys the fundamental importance of conducting a proper evaluation of any securities recommendation in accordance with an objective standard of care. 

See: Regulation Best Interest, Exchange Act Release No. 34-83062,p. 134 (April 18, 2018)

See also, SEC v. Glt Dain Rauscher, Inc., 254 F.3d 852, 853 (9th Cir. 2001) (where, in the context of an underwriter of municipal offerings who allegedly violated several federal securities laws, the court held “that the industry standard of care for an underwriter of municipal offerings is one of reasonable prudence, for which the industry standard is one factor to be considered, but is not the determinative factor”). In addition, under Section 11(c) of the Securities Act [15 U.S.C. 77k(c)], the adequacy of an underwriter’s due diligence efforts and, in turn, its ability to establish a due diligence defense is determined by “the standard of reasonableness [that] shall be that required of a prudent man in the management of his own property” (emphasis added).

American Retirement Association
broker
“Examples of this might include— (a) using due diligence to research investments and making selections and recommendations with due care; (b) monitoring investments with reasonable frequency for potential changes, consistent with the adviser’s contractual and discretionary obligations and (c) using only investments and techniques in which the adviser and its personnel are reasonably skilled, experienced, and competent, and avoiding investments and techniques where they are not” 

See: Kirsch, Clifford E. Fundamentals of Investment Adviser Regulation, 2017. Practising Law Institute, 2017, p.152

American Retirement Association
broker
“The proposed rule would enhance a broker-dealer’s existing obligations in two ways: First, the proposed rule would create a new, explicit obligation under the Exchange Act that a broker-dealer have a reasonable basis to believe that a series of recommended transactions is not excessive and is in the retail customer’s best interest when taken together; Second, the proposed rule would require a broker-dealer to have a reasonable basis to believe that a series of recommended transactions is not excessive and is in the retail customer’s best interest, regardless of whether the broker-dealer has actual or de facto control over a retail customer account.”

See: Regulation Best Interest, Exchange Act Release No. 34-83062, p. 153 (April 18, 2018) 

American Retirement Association
broker
See: Regulation Best Interest, Exchange Act Release No. 34-83062, p. 8 (April 18, 2018)

American Retirement Association
broker
• “Generally, what would constitute reasonable diligence will vary depending on, among other things, the complexity of and risks associated with the recommended security or investment strategy and the broker-dealer’s familiarity with the recommended security or investment strategy.” 

See: Regulation Best Interest, Exchange Act Release No. 34-83062 p. 139, (April 18, 2018)

• “We believe that, pursuant to existing regulations, broker-dealers would generally be required to obtain sufficient facts concerning a retail customer to determine an account’s primary purpose for purposes of Regulation Best Interest. For example, FINRA members are required to use reasonable diligence, in regard to the opening and maintenance of every account, to know (and retain) the essential facts concerning every customer and concerning the authority of each person acting on behalf of such customer.” 

See: FINRA Rule 2090 (Know Your Customer). Additionally, FINRA members are required to ascertain the customer’s investment profile under FINRA suitability obligations. See FINRA Rule 2111 (Suitability).

• “The amount of inquiry called for necessarily varies with the circumstances of particular cases. A dealer who is offered a modest amount of a widely traded security by a responsible customer, whose lack of relationship to the issuer is well known to [the dealer], may ordinarily proceed with considerable confidence. On the other hand, when a dealer is offered a substantial block of a little-known security, either by persons who appear reluctant to disclose exactly where the securities came from, or where the surrounding circumstances raise a question as to whether or not the ostensible sellers may be merely intermediaries for controlling persons or statutory underwriters, then searching inquiry is called for.”

See: Wonsover, 205 F.3d at 415 (quoting Distribution by Broker-Dealers of Unregistered Securities, Exchange Act Release No. 33-4445, 1962 WL 69442, at *2 (Feb. 2, 1962)).

American Retirement Association
broker
“Although the term “prudence” is not a term frequently used in the federal securities laws, the Commission believes that this term conveys the fundamental importance of conducting a proper evaluation of any securities recommendation in accordance with an objective standard of care.” 

See: Regulation Best Interest, Exchange Act Release No. 34-83062p. 134 (April 18, 2018) 

American Retirement Association
broker
FINRA Rule 2020 prohibits brokers from effecting any transaction in, or induce the purchase or sale of, any security by means of any manipulative, deceptive or other fraudulent device or contrivance. Moreover, Rule 10-b(5) of the Securities and Exchange Commission prohibits brokers from making an “untrue statement of a material fact” or “omit to state a material fact” in connection with the selling or buying of a security.

See: SEC v. Capital Gains Research Bureau, 375 U.S. 180, 194, text accompanying n.45 (1963).

American Retirement Association
broker
Examples of this might include— (a) using due care when completing Form ADV and making other disclosures to clients and prospective clients; (b) calculating performance with due care when preparing marketing materials, pitch books, website presentations and other materials provided to clients and prospective clients; and (c) comparing adviser account performance to appropriate benchmark indexes selected with due care to ensure a meaningful and balanced presentation.

See: Kirsch, Clifford E. Fundamentals of Investment Adviser Regulation, 2017. Practising Law Institute, 2017 at p.151

American Retirement Association
broker
• Brokers too are subject to best execution requirements under FINRA Rule 5310  which generally requires that in any transaction for or with a customer or a customer of another broker-dealer, a member and persons associated with a member, shall use reasonable diligence to ascertain the best market for the subject security, and buy or sell in such market so that the resultant price to the customer is as favorable as possible under prevailing market conditions.

• “Where an adviser has responsibility to direct client brokerage, it has an obligation to seek best execution of clients’ securities transactions. In meeting this obligation, an adviser must seek to obtain the execution of transactions for clients in such a manner that the client’s total cost or proceeds in each transaction is the most favorable under the circumstances. In assessing whether this standard is met, an adviser should consider the full range and quality of a broker’s services when placing brokerage, including, among other things, execution capability, commission rate, financial responsibility, responsiveness to the adviser, and the value of any research provided.

See: https://www.regcompliancewatch.com/ch/Investment-Adviser/Content/Search?topic=Compliance_Brokerage_BestExecution&feoTopic=true 

• Avoid self-dealing (absent appropriate consent). See James Hamilton, SEC Regulation of Investment Advisers and Brokers in the Brave New World, in PRACTICAL COMPLIANCE & RISK MGMT. FOR THE SEC. INDUS. (May–June 2008)“Examples of this might include— (a) not engaging in principal trades with client accounts or doing so only in accordance with section 206(3) of the Investment Advisers Act; and (b) not executing trades for the adviser’s own clients (if the adviser is a dual-registered adviser/broker) or using the adviser’s affiliated broker for executing client trades, unless commissions are waived or unless commissions are usual and customary, and represent best execution not hiring affiliates of the adviser to service client accounts at the client’s expense, unless they are the lowest cost provider for the appropriate type, scope and quality of service.” 

See: Kirsch, Clifford E. Fundamentals of Investment Adviser Regulation, 2017. Practising Law Institute, 2017, p. 162

American Retirement Association
broker
“Examples of this might include— (a) using due care when selecting brokers and other trading venues with a view to maximizing the net result for the client’s trade;(b) investing clients in the lowest cost mutual fund share class available for which the client is eligible, and investing consistently with disclosures about costs, trading practices, and best execution periodically and systematically evaluating the quality of the execution being provided by the brokers selected, to ensure that they are continuing to provide best execution; and (c) staying apprised of and using reasonably available alternative trading venues—for example, Alternative Trading Systems (ATSs), Electronic Communications Networks (ECNs) and dark pools—to execute trades when they offer best execution.” 

See: Kirsch, Clifford E. Fundamentals of Investment Adviser Regulation, 2017. Practising Law Institute, 2017, p. 154

American Retirement Association
broker
“As the circumstances of each order and trading environment vary, so does the determination of what is best execution. Broker-dealers must be cognizant of the duty of best execution they owe customers when they receive, handle, route or execute customer orders in equities, options and debt securities. If a broker-dealer receives an order-routing inducement, such as payment for order flow, or trades as principal with customer orders, it must not let those factors interfere with its duty of best execution nor take them into account in analyzing market quality. Generally, FINRA Rule 5310 requires that in any transaction for or with a customer or a customer of another broker-dealer, a member and persons associated with a member, shall use reasonable diligence to ascertain the best market for the subject security, and buy or sell in such market so that the resultant price to the customer is as favorable as possible under prevailing market conditions.”

See: http://www.finra.org/industry/2017-report-exam-findings/best-execution 

American Retirement Association
broker
See: Regulation Best Interest, Exchange Act Release No. 34-83062, p. 133 (April 18, 2018)

American Retirement Association
broker
“Although no single test defines excessiveness, the following factors may provide a basis for determining that a series of recommended transactions is excessive: (a) turnover rate; (b) cost-to-equity ratio; and (c) use of in-and-out trading in a customer’s account.”

See:  Regulation Best Interest, Exchange Act Release No. 34-83062,p. 151(April 18, 2018)

American Retirement Association
broker
“This proposed obligation is intended to incorporate a broker-dealer’s existing well-established obligations under “customer-specific suitability,” but enhances these obligations by requiring that the broker-dealer have a reasonable basis to believe that the recommendation is in the “best interest” of (rather than “suitable for”) the retail customer.” 

See: Regulation Best Interest, Exchange Act Release No. 34-83062,p. 141 (April 18, 2018)

American Retirement Association
broker
Brokers do not have a duty to monitor duty to the transaction based model of their business.


Investment Adviser

Broker-Dealer

Duty of Loyalty

Duty of Loyalty — The duty of loyalty requires an
investment adviser to put its client’s interests first
1. Duty to act in the best interest of the client
and
2. Duty to place the interest of clients above
its own

Best Interest Standard of Conduct — Duty to act
in the best interest of the retail customer at the
time a recommendation is made without placing
the financial or other interest of the broker ahead of
the interest of the retail customer

Duty to Avoid Conflicts of Interest — Must seek
to avoid conflicts of interest with its clients, and,

at a minimum, make full and fair disclosure of

all material conflicts of interest that could affect

the advisory relationship. Disclosure should be
sufficiently specific so that a client is able to decide
whether to provide informed consent to the conflict
of interest.

Full and Fair Disclosure (“Full and Frank”) -To
meet its duty of loyalty, an adviser must make full
and fair disclosure to its clients of all material facts
relating to the advisory relationship.

Disclosure of a conflict alone is NOT always
sufficient to satisfy the adviser’s duty of loyalty and
Section 206 of the Advisers Act.

It would NOT be consistent with an adviser'’s
fiduciary duty to infer or accept client consent to a
conflict where either (i) the facts and circumstances
indicate that the client did not understand the
nature and import of the conflict, or (i) the material
facts concerning the conflict could not be fully and
fairly disclosed

Best Interest “Disclosure” Obligation — Must
disclose all material facts relating to the scope and
terms of the relationship and all material conflicts
of interest associated with a recommendation

Best Interest “Conflict of Interest” Obligation —

1. Must establish, maintain, and enforce written
policies and procedures reasonably designed
to identify and at a minimum disclose, or
eliminate, all material conflicts of interest that
are associated with recommendations

2. Must establish, maintain and enforce written
policies and procedures reasonably designed
to identify and disclose, and mitigate, or
eliminate, material conflicts of interest arising
from financial incentives associated with such
recommendations

A brokerdealer CANNOT meet its Care Obligation
through disclosure alone: “Where a broker-dealer
is choosing among identical securities with
different cost structures, we believe it would be
inconsistent with the best interest obligation for the
broker-dealer to recommend the more expensive
alternative for the customer, even if the broker
dealer had disclosed that the product was higher
cost and had policies and procedures reasonably
designed to mitigate the conflict under the Conflict
of Interest Obligations, as the broker-dealer would
not have complied with its Care Obligation.”

To download and access the extended citations, please visit https://www.napa-net.org/industry-lists/game-changer and open in Adobe Acrobat.
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American Retirement Association
broker
See: Regulation Best Interest, Exchange Act Release No. 34-83062, p. 97 (April 18, 2018)

American Retirement Association
broker
“Examples would include making a recommendation to a retail customer in order to: maximize the broker-dealer’s compensation (e.g., commissions or other fees); further the broker-dealer’s business relationships; satisfy firm sales quotas or other targets; or win a firm-sponsored sales contest.”

See: Regulation Best Interest, Exchange Act Release No. 34-83062,p. 58 (April 18, 2018)

American Retirement Association
broker
See: Regulation Best Interest, Exchange Act Release No. 34-83062, p. 8 (April 18, 2018)

American Retirement Association
broker
“We believe it is appropriate to interpret the term in accordance with existing and well-established Commission precedent regarding identification of conflicts of interest for which advisers may face antifraud liability under the Advisers Act in the absence of full and fair disclosure” 

See: Regulation Best Interest, Exchange Act Release No. 34-83062,p. 175 (April 18, 2018).

See also, SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180, 191-92, 194 (1963), (stating that as part of its fiduciary duty, an adviser must “fully and fairly” disclose to its clients all material information in accordance with Congress’s intent “to eliminate, or at least expose, all conflicts of interest which might incline an investment adviser— consciously or unconsciously—to render advice which was not disinterested”).

American Retirement Association
broker
• “Whether a broker-dealer’s policies and procedures are reasonably designed to meet its Conflict of Interest Obligations will depend on the facts and circumstances of a given situation.”

See: Regulation Best Interest, Exchange Act Release No. 34-83062,p. 168 (April 18, 2018)


• “Reasonably designed policies and procedures to identify material conflicts of interest (including material conflicts arising from financial incentives) generally should do the following: 
(i) define such material conflicts in a manner that is relevant to a broker-dealer’s business (i.e., material conflicts of both the broker-dealer entity and natural persons who are associated persons of the broker-dealer), and in a way that enables employees to understand and identify conflicts of interest; (ii) establish a structure for identifying the types of material conflicts that the broker-dealer (and natural persons who are associated persons of the broker-dealer) may face, and whether such conflicts arise from financial incentives; (iii) establish a structure to identify conflicts in the broker-dealer’s business as it evolves; (iv) provide for an ongoing (e.g., based on changes in the broker-dealer’s business or organizational structure, changes in compensation incentive structures, and introduction of new products or services) and regular, periodic (e.g., annual) review for the identification of conflicts associated with the broker-dealer’s business; and (v) establish training procedures regarding the broker-dealer’s material conflicts of interest, including material conflicts of natural persons who are associated persons of the broker-dealer, how to identify such material conflicts of interest (and material conflicts arising from financial incentives), as well as defining employees’ roles and responsibilities with respect to identifying such material conflicts of interest”. 

See: Regulation Best Interest, Exchange Act Release No. 34-83062,p. 173 (April 18, 2018)

American Retirement Association
broker
“The rule does not mandate the absolute elimination of any particular conflicts, absent another requirement to do so. The absolute elimination of some particular conflicts could mean a broker-dealer may not receive compensation for its services, which is not the Commission’s intent.”

See: Regulation Best Interest, Exchange Act Release No. 34-83062,p. 175 (April 18, 2018)

American Retirement Association
broker
See: Regulation Best Interest, Exchange Act Release No. 34-83062, p. 166 (April 18, 2018)

American Retirement Association
broker
See: Regulation Best Interest, Exchange Act Release No. 34-83062, p. 149 (April 18, 2018)

American Retirement Association
broker
See: Proposed Commission Interpretation Regarding Standard of Conduct for Investment Advisers; Request for Comment on Enhancing Investment Adviser Regulation, Investment Adviser Release No. 4889, p. 17 (April 18, 2018)

American Retirement Association
broker
See: Proposed Commission Interpretation Regarding Standard of Conduct for Investment Advisers; Request for Comment on Enhancing Investment Adviser Regulation, Investment Adviser Release No. 4889, p. 18 (April 18, 2018)

American Retirement Association
broker
“Examples of this might include— (a) not using “soft dollars” (client commissions) to obtain research from brokers that is used by the adviser for managing other accounts and that the adviser would otherwise have to pay for using “hard dollars” out of its own pocket, or doing so only after making full disclosure of the conflict of interest posed; (b) not investing clients in affiliated mutual funds,100 at least not without waiving fees so as to avoid “double dipping” or, at a minimum, making full disclosure of the conflicts of interest posed; (c) not running side-by-side accounts that invest in the same universe of securities but pay the adviser a differential in fees, at least not without client consent after disclosure; (d) not investing simultaneously in the same securities with clients or, as noted, at least not without client consent; and (e) providing to the Board of a mutual fund client any material information about an adviser’s conflicted interest in a proposal.”

See: Kirsch, Clifford E. Fundamentals of Investment Adviser Regulation, 2017. Practising Law Institute, 2017,p. 157

American Retirement Association
broker
“Today, an adviser’s duty to disclose goes beyond its fiduciary duty and has been expanded by numerous specific regulatory requirements, such as Form ADV.” 

See: Kirsch, Clifford E. Fundamentals of Investment Adviser Regulation, 2017. Practising Law Institute, 2017,p. 166

American Retirement Association
broker
See: Amendments to Form ADV, Release No. IA-3060 (July 28, 2010). “While in some contexts, disclosure (and consent) has been recognized to “cure” conflicts, the disclosure must be full and frank: “If dual interests are to be served, the disclosure to be effective must lay bare the truth, without ambiguity or reservation, in all its stark significance.” 

See: Kathryn B. McGrath, Director of the SEC Division of Investment Management, Keynote Address to the 1987 Mutual Funds and Investment Management Conference:Will the Investment Company and Investment Advisory Industry Win an Academy Award? (citing Scott, The Fiduciary Principle, 37 CALIF. L. REV. 539, 544 (1949).

See also, Julie M. Riewe, Co-Chief, Asset Management Unit of the SEC Division of Enforcement, Remarks Before IA Watch 17th Annual IA Compliance Conference: Conflicts, Conflicts Everywhere (Feb. 26, 2015) ], which contains a list of questions advisers should be asking in order to help identify and address conflicts.

American Retirement Association
broker
“Generally, a consent is considered to be informed when an investor is apprised that the document to be provided will be available through a specific electronic medium or source (for example, through a limited proprietary system or at an Internet web site) and that there may be costs associated with delivery (for example, in connection with online time). In addition, for a consent to be informed an investor must be apprised of the time and scope parameters of the consent. For example, an investor should be made aware of whether the consent is indefinite and extends to more than one type of document.”

See;  SEC Interpretation: Use of Electronic Media, Exchange Act Release Nos. 33-7856, 34-42728, n. 26 (May 1, 2000)  

American Retirement Association
broker
See: In the Matter of Guggenheim Partners Investment Mgmt., LLC, Investment Advisers Act Release No. 4163 (Aug. 10, 2015) (settled) (adviser found to have breached its fiduciary duty by failing to disclose that one of its senior executives approached an advisory client and received a $50 million loan in order for him to participate personally in an acquisition led by the adviser’s parent).

American Retirement Association
broker
“Examples of this might include— (a) if both types of fee arrangements are available and otherwise in the client’s best interest, charging commission-based fees to buy-and-hold clients (inactively traded accounts), thereby eliminating the prospect of charging the clients unnecessary ongoing fees for very little time, attention, and work associated with their accounts; and charging asset-based fees to clients whose accounts are actively traded, thereby eliminating the prospect of over-trading the accounts and generating commissions in excess of what a typical asset-based fee account would pay over time; not shorting securities that are held long in other client accounts managed by the adviser; and (b) not setting higher pay-outs or other incentives for personnel to place client assets into the adviser’s proprietary mutual funds or funds that pay extra fees to the adviser, rather than other available fund choices.”

See: Kirsch, Clifford E. Fundamentals of Investment Adviser Regulation, 2017. Practising Law Institute, 2017, p.160

American Retirement Association
broker
“Duty to eliminate all conflicts of interest that might incline the adviser— consciously or unconsciously—to render advice that is not disinterested, absent appropriate informed consent.” See In the Matter of Dawson-Samberg Capital Mgmt., Inc., Now Known as Dawson-Giammalva Capital Mgmt., Inc. & Judith A. Mack, Investment Advisers Act Release No. 1889 (Aug. 3, 2000) (citing SEC v. Capital Gains Research Bureau, 375 U.S. 180, 191–92 (1963)).
“Examples of this might include— not shorting securities that are held long in other client accounts managed by the adviser;112 and • not setting higher pay-outs or other incentives for personnel to place client assets into the adviser’s proprietary mutual funds or funds that pay extra fees to the adviser, rather than other available fund choices.”

See: Kirsch, Clifford E. Fundamentals of Investment Adviser Regulation, 2017. Practising Law Institute, 2017, p.113

American Retirement Association
broker
“The SEC has characterized this as an adviser’s obligation “not to subrogate clients’ interests to its own.” See Amendments to Form ADV, Release No. IA-3060 (July 28, 2010). See also, Press Release, CFP Board, et al., Without Fiduciary Protections, It’s ‘Buyer Beware’ for Investors (June 15, 2010), https://www.cfp.net/news-events/ latest-news/2010/06/15/without-fiduciary-protections-it’s-buyer-bewarefor-investors 

“Examples of this might include— (a) making decisions to buy or sell securities for a client’s account on the basis of the client’s best interest and not on the basis of the adviser’s opportunity to earn a commission or other fees from the transaction; sequencing a client’s trade ahead of the adviser’s proprietary trade, or aggregating the trades together only with full disclosure and client consent; (b) allocating profitable trades to client accounts rather than to proprietary accounts, or allocating trades to proprietary accounts only when using a fully disclosed, fair, consistently applied methodology; (c) offering an investment opportunity to clients first, before deciding to take the opportunity for the adviser or its personnel; and (d) not improperly inflating client asset values, with the effect of increasing advisory fees.” 

See: Kirsch, Clifford E. Fundamentals of Investment Adviser Regulation, 2017. Practising Law Institute, 2017,p.157

American Retirement Association
broker
“Thought leaders in this arena include among others the Investment Adviser Association, a trade organization for SEC-registered advisers; and the Institute for a Fiduciary Standard (http://www.thefiduciaryinstitute.org), which advocates six key fiduciary duties for advisers: (1) Serve the client’s best interest, (2) Act in utmost good faith, (3) Act prudently—with the care, skill and judgment of a professional, (4) Avoid conflicts of interest, (5) Disclose all material facts, and (6) Control investment expenses. Others active in the discussion of an adviser’s fiduciary duties include fi360 and its associated Center for Fiduciary Studies (http://www.fi360.com), the Center for Fiduciary Excellence (CEFEX) (https://www.cefex.org/), and 3Ethos (http://3ethos.com/)” 

See: Kirsch, Clifford E. Fundamentals of Investment Adviser Regulation, 2017. Practising Law Institute, 2017, p. 5; n. 70

American Retirement Association
broker
“Duty to Not use clients’ assets for the adviser’s own benefit or the benefit of other clients, at least without client consent” See Commission Guidance Regarding the Duties and Responsibilities of Investment Company Boards of Directors with Respect to Investment Adviser Portfolio Trading Practices, Investment Advisers Act Release No. 2763 (July 30, 2008) (“Second, investment advisers, as fiduciaries, generally are prohibited from receiving any benefit from the use of fund assets...”).

“Examples of this might include— (a) not using client commissions to obtain perks or benefits from brokers, such as lavish gifts, travel or entertainment, personal benefits or other gratuities; (b) not excessively trading a client’s account for the purpose of generating soft dollar credits used to benefit the adviser; and (c) not using client commissions to reward brokers for referring clients to the adviser.” 

See: Kirsch, Clifford E. Fundamentals of Investment Adviser Regulation, 2017. Practising Law Institute, 2017, p. 161

American Retirement Association
broker
Proposed Commission Interpretation Regarding Standard of Conduct for Investment Advisers, Investment Adviser Release No. IA-4889, p. 15 (April 18, 2018)

American Retirement Association
broker
Kirsch, Clifford E. Fundamentals of Investment Adviser Regulation, 2017. Practising Law Institute, 2017, p.155

American Retirement Association
broker
“Examples of this might include— (a) recommending only suitable investments for clients, based on an appropriate understanding of each client’s circumstances, goals, and risk tolerance; and (b) not interpositioning a broker into client trades for the purpose of compensating the broker for referring the client to the adviser, when the broker does not have a role in executing, clearing, or settling the trade.” 

See: Kirsch, Clifford E. Fundamentals of Investment Adviser Regulation, 2017. Practising Law Institute, 2017 at p. 155

American Retirement Association
broker
See: Amendments to Form ADV, Release No. IA-3060 (July 28, 2010), (“Under the Investment Advisers Act, an adviser is a fiduciary whose duty is to serve the best interests of its clients...”). 

See also Commission Guidance Regarding the Duties and Responsibilities of Investment Company Boards of Directors with Respect to Investment Adviser Portfolio Trading Practices, Investment Advisers Act Release No. 2763 (July 30, 2008), at n.64 (“Under sections 206(1) and (2), in particular, an adviser must discharge its duties in the best interest of its clients...”).




