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STATEMENT OF JURISDICTION 

The district court had jurisdiction under 28 U.S.C. §1331 and 29 U.S.C. 

§1132(e)(1) and (f) because this is an action under 29 U.S.C. §1132(a)(2) and (3). 

This Court has jurisdiction under 28 U.S.C. §1291. The district court entered final 

judgment on October 25, 2018. ER4 (Doc. 602).1 The district court’s order denying 

Class Counsel reimbursement of expert witness fees was entered on June 25, 2018. 

ER1–ER3 (Doc. 589). Appellants filed their notice of appeal on July 12, 2018. 

ER9 (Doc. 590); Fed.R.App.P. 4(a)(1)(A); Fed.R.App.P. 4(a)(2). 

1 “ER” refers to Plaintiffs-Appellants’ Excerpts of Record. “Doc.” refers to the 
district court ECF Document Number. 
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INTRODUCTION 

For the last 11 years, Schlichter, Bogard & Denton LLP (Class Counsel) 

litigated this ERISA fiduciary breach case seeking to recover lost retirement assets 

for the benefit of 20,000 participants and beneficiaries of the Edison 401(k) 

Savings Plan (Plan). In August 2017, following successful appeals to the United 

States Supreme Court and this Court en banc—and after a decade of representing 

the class without receiving any payment, with no guarantee of payment, and while 

advancing all expenses of litigation—Class Counsel obtained a second trial victory 

for the class, recovering over $13 million that the Plan had lost due to violation of 

ERISA’s fiduciary duties.  

In the course of obtaining that victory for the Plan, Class Counsel paid, and the 

class representatives are contractually responsible for, $964,212 in fees to 

consulting and testifying expert witnesses whose opinions were necessary to Class 

Counsel’s successful prosecution of this action. ERISA does not allow Plaintiffs to 

shift those expenses to the defendants who breached their fiduciary duties. 

Agredano v. Mutual of Omaha Cos., 75 F.3d 541, 543–44 (9th Cir. 1996). But the 

Plan and members of the class, as the beneficiaries of the common fund that Class 

Counsel obtained, is responsible for those expenses that fee-paying clients 

customarily pay in complex litigation like this. 

The district court refused to pay any of these expert witness fees out of this 
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common fund, even the fees of the experts who testified at the two trials that led to 

this $13.2 million judgment and who the district court cited in its findings of fact 

and conclusions of law. The district court did so even though not a single member 

of this class of 20,000 Plan participants and beneficiaries objected to payment of 

the fees after notice. The district court abused its discretion by applying the 

incorrect legal standard—allowing only expert witness fees that were crucial or 

indispensable to the successful claim—and ignoring the undisputed facts that 

showed these experts were necessarily critical to pursuing this case involving 

complex financial and retirement industry issues and were actual expenses incurred 

by the class representatives and Class Counsel in the course of obtaining the $13.2 

million judgment for the benefit of the Class. 

STATEMENT OF THE ISSUE 

Whether the district court erred in denying Class Counsel’s motion to be 

reimbursed from the common fund for the fees Class Counsel paid to expert 

witnesses on behalf of the Class. Doc. 576; Doc. 585; Doc. 586; ER1–ER2 (Doc. 

589).  

Review is for abuse of discretion. Stetson v. Grissom, 821 F.3d 1157, 1163, 

1167 (9th Cir. 2016). The district court’s choice of legal standard is reviewed de 

novo, and its factual findings are reviewed for clear error. Id.; Sali v. Corona Reg’l 

Med. Ctr., 889 F.3d 623, 629 (9th Cir. 2018). 
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STATEMENT OF THE CASE 

This case has been before this Court previously (Nos. 10-56406(L), 10-56415, 

11-56628), producing two published opinions: Tibble v. Edison Int’l, 843 F.3d 

1187 (9th Cir. 2016) (en banc) (Tibble V), and Tibble v. Edison Int’l, 729 F.3d 

1110 (9th Cir. 2013) (Tibble III), vacated, 135 S. Ct. 1823 (2015). The facts and 

procedural history relevant to the issue currently before the Court are as follows. 

I. Plaintiffs’ testifying and consulting expert witnesses. 

Plaintiffs Glenn Tibble, William Bauer, William Izral, Henry Runowiecki, 

Frederick Suhadolc, and Carol Tinman are participants in the Edison 401(k) 

Savings Plan, a defined contribution plan “wherein ‘participants' retirement 

benefits are limited to the value of their own individual investment accounts, which 

is determined by the market performance of employee and employer contributions, 

less expenses.’” Tibble V, 843 F.3d at 1191 (quoting Tibble v. Edison Int’l, 135 S. 

Ct. 1823, 1826 (2015) (Tibble IV)); see 29 U.S.C. §1002(34).  

Plaintiffs filed this action on August 16, 2007 on behalf of the Plan, alleging 

that the Plan’s fiduciaries (collectively Defendants), breached their duties under 

ERISA by causing the Plan to incur excessive fees and by providing imprudent 

investment options. Doc. 1. Plaintiffs represent a certified class of all participants 

in the Plan. Tibble III, 729 F.3d at 1118. 

This case in one of a series of cases filed in late 2006 and 2007 by Class 
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Counsel alleging breaches of fiduciary duty related to excessive fees in 401(k) 

plans. ER24 (Schlichter Decl. ¶3). Before that time, there had never been a case 

filed based on such a theory. ER84–ER85 (¶14). Accordingly, in investigating the 

potential claims in this action, Class Counsel consulted with a number of experts in 

the fields of investment management, retirement plan administration, and fiduciary 

practices. Three of these individuals were disclosed as testifying experts under 

Federal Rule of Civil Procedure 26(a)(2), while six others were trial preparation 

experts under Rule 26(b)(4)(D).  

A. Testifying experts.  

On April 30, 2009, Plaintiffs disclosed the reports of three experts whose 

opinions they intended to rely upon at trial.  

Dr. Steve Pomerantz, who holds a Ph.D. in Mathematics from the University of 

California, Berkeley and has over 20 years of experience in investment research 

and management, offered opinions related to excessive investment management 

fees charged by the retail mutual funds included in the Plan and calculated the 

underperformance of imprudent investment options included in the Plan, including 

the Money Market Fund. ER25–ER26 (Schlichter Decl. ¶7(a)); Doc. 215, Ex. 1 

(sealed).  

David Witz, with over 30 years of experience providing independent fiduciary 

and consulting services to retirement plans, offered opinions related to whether 
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Defendants’ practice of using the revenue sharing payments from the Plan’s retail 

mutual funds to offset the Plan’s recordkeeper’s expenses violated the Plan 

document;2 the propriety of allowing the Plan’s trustee to retain float; and whether 

Defendants satisfied the requirements of 29 U.S.C. §1104(c) [ERISA §404(c)]. 

ER26–ER28 (Schlichter Decl. ¶7(b));  Doc. 213, Ex. 1 (sealed).  

Dr. Ross M. Miller, a Harvard educated professor of economics with extensive 

experience in investment management, opined on the imprudent management of 

the Edison International Stock Fund that maintained a unitized structure with 

significant cash holdings, and calculated the resulting losses from this imprudent 

management. ER28 (Schlichter Decl. ¶7(c)); Doc. 214, Ex. 1 (sealed).  

B. Consulting experts.  

Plaintiffs’ counsel also retained other non-testifying experts who were initially 

engaged with the intention of offering expert testimony in this case.3

Consultant A was engaged to offer expert opinions relating to the Plan’s 

allegedly imprudent Money Market Fund. He reviewed documents and materials 

Defendants produced and prepared an initial report containing his opinions, but 

Plaintiffs ultimately did not use him as a testifying expert. ER28–ER29 (Schlichter 

2 Under the Plan’s revenue sharing arrangement, certain “mutual funds transfer a 
portion of their fees to the Plan’s” recordkeeper, Hewitt Associates. Tibble III, 729 
F.3d at 1118, 1127. 

3 Plaintiffs referred to the non-testifying experts as Consultant A–F to preserve 
their identities based on the confidential nature of the relationship. See ER25 
(Schlichter Decl. ¶6). 
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Decl. ¶8(a)).  

Consultant B, an expert on the mutual fund industry, was retained to research 

and analyze 401(k) costs and the performance of the Plan’s investment options. 

Although he was not used as a testifying expert, his analysis assisted Class Counsel 

in identifying underperforming investments in the Plan and developing Plaintiffs’ 

legal theories. ER29–ER30 (¶8(b)).  

Class Counsel also retained Consultant C to analyze revenue sharing rates from 

Plan mutual funds and expenses identified on invoices from the Plan’s 

recordkeeper. Following his analysis, he consulted with counsel to develop legal 

theories and potential expert opinions. ER30 (¶8(c)). Although none of these 

individuals were used as testifying experts, they all provided crucial support to 

Plaintiffs’ counsel’s development of their legal theories, litigation strategy and 

evaluation of potential damages. ER24, ER28–ER30, ER33 (¶¶4, 8, 12).  

Class Counsel also retained Consultant D, a forensic investigation expert with a 

focus on excessive fees and conflicts of interest. After Plaintiffs filed this case, and 

leading up to summary judgment, Consultant D researched revenue sharing 

practices, reviewed thousands of pages of documents, consulted with industry 

professionals, reviewed deposition transcripts and other documents produced by 

Defendants, reviewed Defendants’ experts’ reports and provided insight to assist 

counsel in preparation for their depositions. He also prepared memoranda for Class 
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Counsel outlining his findings based on his analysis of the evidence, and had 

ongoing communication with counsel to discuss litigation strategy, but was 

unwilling to serve as a testifying expert. ER30–ER31 (¶9(a)). 

Before filing this action, Class Counsel retained Consultant E, an expert on 

401(k) plan fees, retirement plan investment options and fiduciary practices, to 

research and analyze fees paid by the Plan. After the litigation commenced, he 

continued to assist counsel in litigating the case, reviewing deposition transcripts, 

thousands of pages of documents, such as fiduciary committee minutes and other 

relevant materials produced by Defendants. He also provided Class Counsel 

guidance on prudent fiduciary practices based on his extensive experience in the 

retirement industry and serving as a fiduciary. Although he had preliminary 

discussions with counsel regarding his expert opinions, Plaintiffs’ counsel decided 

not to use him to testify. ER32 (¶9(b)).4

III. Procedural history. 

A. The first trial and denial of attorney fees (2009–2011)  

On July 16, 2009, the district court entered partial summary judgment in favor 

of Defendants, dismissing several of Plaintiffs’ claims. Docs. 295, 303; Tibble v. 

Edison Int’l, 639 F. Supp. 2d 1074 (C.D. Cal. 2009) (Tibble I). The district court 

also found that the ERISA §404(c) safe harbor did not apply, thereby eliminating 

4 Consultant F is discussed infra, as he was retained after the second trial in 
anticipation of Defendants’ opposition to Plaintiffs’ motion for attorney’s fees. 
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one of the issues on which Mr. Witz intended to testify at trial. Tibble I, 639 F. 

Supp. 2d at 1120–21. The district court barred any claims of fiduciary breach as to 

retail mutual funds Defendants had included in the Plan before August 16, 2001 

under ERISA’s statute of limitations (29 U.S.C. §1113). Id. at 1113–14, 1119–20. 

From October 20–22, 2009, the district court conducted a bench trial of 

Plaintiffs’ claims that survived summary judgment. In advance of the trial, Dr. 

Pomerantz submitted direct testimony outlining his opinions related to excess 

investment management fees charged by certain retail share class mutual funds and 

the Money Market Fund. Doc. 354. He also testified at trial. Doc. 452 at 19–71. 

Following the submission of post-trial supplemental declarations by Defendants’ 

experts Dr. John Peavy and Daniel Esch, Dr. Pomerantz prepared a rebuttal 

declaration addressing Defendants’ failure to switch to institutional share classes 

and the Plan’s damages. Doc. 402-2. Because of the district court’s summary 

judgment order narrowing Plaintiffs’ claims and disposing of Defendants’ §404(c) 

defense, Plaintiffs did not call Mr. Witz or Dr. Miller at trial. Doc. 321 at 2 & n.2. 

After the 2009 trial, the district court found that Defendants breached their duty 

of prudence in selecting as Plan investment options retail shares instead of 

institutional shares of three mutual funds after August 16, 2001. ER149 (Doc. 405 

at 64:1–12); Tibble v. Edison Int’l, No. CV 07-5359 SVW (AGRx), 2010 U.S. 

Dist. LEXIS 69119, at *95 (C.D. Cal. July 8, 2010) (Tibble II). It also found, 
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however, that Plaintiffs had failed to prove that a prudent fiduciary would have 

reviewed the available share classes and associated fees of three other funds due to 

a change in circumstances. ER 155 (Doc. 405 at 70:2–6); Tibble II, 2010 U.S. Dist. 

LEXIS 69119, at *107. In accordance with its summary judgment order, the 

district court did not consider whether Defendants had a continuing duty to switch 

the Plan to cheaper share classes on or after August 16, 2001 for mutual funds that 

Defendants had included in the Plan before August 16, 2001 absent a significant 

change in circumstances. The court awarded the class total damages of $370,732. 

Tibble III, 729 F.3d at 1118. 

On December 29, 2010, the district court found that under Ninth Circuit and 

Supreme Court precedent on ERISA attorney fee awards, a limited award of 

attorney fees to Class Counsel was proper. Doc. 449. After requesting updated 

calculations from Class Counsel, the district court declined to award any attorney 

fees. ER65, ER69 (Doc. 469 at 1, 5). 

B. Plaintiffs’ successful appeal to the Supreme Court, and this Court’s 
remand for a second trial (2011–2016) 

Plaintiffs appealed the district court’s judgment, summary judgment, and 

denial of Plaintiffs’ request for attorneys’ fees and costs. Docs. 422, 470. This 

Court affirmed the judgment and summary judgment in all respects. Tibble III, 729 

F.3d 1110. Upon petition by Plaintiffs, the United States Supreme Court granted 

review of the statute of limitations issue and vacated this Court’s judgment, 
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holding that an ERISA fiduciary has a continuing duty to monitor plan investments 

and remove imprudent ones regardless of how long they have been in the Plan and 

regardless of whether there has been a significant change in circumstances. Tibble 

IV, 135 S.Ct. at 1828–29. The Supreme Court remanded to this Court for further 

proceedings consistent with its opinion. Id. at 1829. 

On remand, a panel of this Court held that Plaintiffs forfeited their claim that 

Defendants failed to prudently monitor Plan investments and remove higher-cost 

retail share class mutual funds. Tibble v. Edison Int’l, 820 F.3d 1041, 148–49 (9th 

Cir. 2016). This Court then ordered rehearing en banc, and vacated the district 

court’s summary judgment ruling that Plaintiffs’ claims as to Plan mutual funds 

that were selected outside the limitations period (before August 16, 2001) were 

time-barred.  

The Court remanded for trial on an open record to determine whether, 

“regardless of whether there was a significant change in circumstances, Edison 

should have switched from retail-class fund shares to institutional-class fund shares 

to fulfill its continuing duty to monitor the appropriateness of the trust 

investments.” Tibble V, 843 F.3d at 1199. This Court also “direct[ed] the district 

court to reconsider the [attorneys’] fee issue in light of the significant amount of 

work that has been required to vindicate an important ERISA principle in our court 

and the Supreme Court.” Id. 
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C. The second trial and $13.2 million damages award to the Class 
(2017) 

On remand, Dr. Pomerantz submitted an expert report detailing his opinions 

related to Defendants’ failure to switch to institutional share classes of the Plan’s 

retail mutual funds that were added to the Plan prior to August 16, 2001 and the 

Plan’s losses based on Defendants’ fiduciary breaches. He also offered a report 

rebutting opinions of the Defendants’ experts. He submitted direct testimony 

derived from those opinions in advance of the second trial, and also testified live at 

trial. Doc. 558; ER25–ER26 (Schlichter Decl. ¶7(a)). Mr. Witz submitted a report 

rebutting Defendants’ experts’ opinions, opining on prudent fiduciary practices 

when retail share class mutual funds are provided in a 401(k) plan and the time to 

switch share classes. In forming his rebuttal opinions, he relied on his prior 

opinions from his April 30, 2009 report related to the terms of the Plan document 

and the payment of revenue sharing from the Plan’s retail mutual funds. This 

provided necessary background for his rebuttal opinions. ER26–ER28 (Schlichter 

Decl. ¶7(b)). Like Dr. Pomerantz, he too submitted direct testimony derived from 

that report in advance of trial and also testified live. Doc. 557.  

The second trial in this case was held on July 5 and July 14, 2017. ER226–

ER227 (Docs. 560, 562). Following that trial, the district court found that 

Defendants violated their duty of prudence by maintaining retail shares of 17 of the 

Plan’s mutual funds that were added to the Plan prior to August 16, 2001 for which 
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a lower-cost institutional share class was available, or subsequently became 

available during the statutory period. ER40–ER63 (Doc. 567); Tibble v. Edison 

Int’l, No. CV 07-5359 SVW (AGRx), 2017 U.S. Dist. LEXIS 130806 (C.D. Cal. 

Aug. 16, 2017) (Tibble VI). The district court found $7,524,424 in Plan losses as of 

January 2011, and awarded lost investment opportunity on these damages based on 

the Plan’s overall returns to the present. ER63 (Doc. 567 at 24). On September 5, 

2017, the parties stipulated that the Plan’s losses, including interest, amounted to 

$13,161,491. Doc. 570. 

In its Findings of Fact and Conclusions of Law following the second trial, the 

district court ordered Plaintiffs to submit a request for attorneys’ fees within 60 

days. ER64 (Doc. 567 at 25). Class Counsel retained Consultant F to prepare a 

declaration in support of Plaintiffs’ fee petition to address issues related to the 

reasonableness of Plaintiffs’ expected request. ER32–ER33 (Schlichter Decl. ¶10). 

He had begun preparing his declaration when the parties reached a stipulation on 

October 16, 2017 that Defendants would pay Plaintiffs’ attorneys’ fees and taxable 

costs under 29 U.S.C. §1132(g) and Federal Rule of Civil Procedure 54(d), but not 

expert witness fees, in the amount of $5.8 million. Doc. 573. The stipulation 

provided that Plaintiffs separately would move for reimbursement of expert 

witness fees and incentive awards for the named Plaintiffs and class 

representatives. Id. at 3.  
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D. The district court’s denial of reimbursement of expert fees (2018) 

On November 6, 2017 Plaintiffs requested payment from the damages award of 

$964,212 in expert witness fees and $25,000 to each of the six class representatives 

as incentive awards. Doc. 576. The district court provided notice to the class under 

Federal Rules of Civil Procedure 23(h) of the payments Plaintiffs sought and class 

members’ opportunity to object. ER19–ER22 (Doc. 577 at 7–10); Doc. 580. One 

class member objected to the class representatives’ incentive awards (Doc. 583); 

not a single class member objected to the reimbursement of expert fees.  

The district court granted the incentive awards, but denied payment of any 

expert witness fees. ER1–ER3 (Doc. 589, June 25, 2018). Relying upon its 2011 

attorney fee order which this Court vacated in Tibble V, the district court reasoned 

that because Plaintiffs had “succeeded minimally on only part of one of ten of their 

claims,” any expert fee award must be limited to expert “work that was ‘crucial or 

indispensable’ to Plaintiffs’ sole successful claim—that the Edison Plan did not 

offer the cheapest share class of certain mutual funds.” ER1–ER2. The district 

court found that because Plaintiffs had offered “no evidence regarding which, if 

any, expert’s work was ‘crucial or indispensable’ to the share class claim,” 

Plaintiffs had “not met their burden to show that any of their expert work was 

‘crucial or indispensable’ to the share class claim and properly reimbursable out of 

the class’s recovery.” ER2. The court further stated that it “did not rely on any 
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particular expert’s conclusions” in reaching its decision in favor of Plaintiffs at 

trial. Id. This despite the fact that Plaintiffs provided 12 pages of explanation of the 

work that each expert provided to the prosecution of this case and the fact that two 

of those experts testified in the trials that led to the $13.2 million judgment and 

were relied on by the district court in its findings of fact and conclusions of law. 

ER23–ER39; ER59 (Doc. 567 at 20); ER138, ER 145–ER146, ER148 (Doc. 405 at 

53:13–20, 60:11–61:11, 63:3–12). Plaintiffs timely appealed. ER9–ER10. 

On October 25, 2018, the district court entered final judgment in favor for 

$13,161,491in favor of the class, the amount to which the parties had stipulated 

over a year earlier. ER6 (Doc. 602). The court ordered Defendants to deposit the 

judgment amount with the district court pending resolution of this appeal. Id. at 3.  

SUMMARY OF THE ARGUMENT 

The district court abused its discretion in denying reimbursement of expert 

witness fees to Class Counsel.  

I. The district court’s legal standard was incorrect in two ways. First, the 

district court erroneously required a showing that the testimony was crucial or 

indispensable, rather than allowing reimbursement if the expenses were reasonable. 

Second, the court improperly limited potential reimbursement to testimony on 

claims on which Plaintiffs prevailed. 

 A. In allowing potential reimbursement only for experts whose testimony 
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was “crucial or indispensable,” the district court relied upon a former standard for 

shifting expert witness costs to an opponent (which the Supreme Court has since 

overruled), rather than a standard for seeking reimbursement of expenses from a 

common fund created for the benefit of a class.   

 The correct legal standard is the common fund doctrine, which allows 

reimbursement of all reasonable expenses incurred in prosecuting the action. The 

doctrine is designed to prevent unjust enrichment, by requiring those who benefit 

from the creation of a common fund to share in the expenses incurred to create the 

fund. In cases in which class counsel’s efforts have resulted in a common fund 

recovery, courts have routinely reimbursed all reasonable litigation expenses 

incurred in prosecuting the action, including all expert expenses that were 

reasonably necessary to pursuing the case. 

 B. Separately, regardless of whether a showing that the testimony was 

“crucial or indispensable” were required, the district court’s standard was incorrect 

because it limited potential recovery to only the particular claims on which 

Plaintiffs prevailed. Other courts that have applied a “crucial or indispensable” test 

have granted reimbursement if the testimony was crucial or indispensable to the 

action generally, and have recognized that expert testimony is crucial or 

indispensable to pursuing factually and legally complex cases.  

The district court’s rule resembles principles that apply to statutory fee-shifting 
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awards. Those principles do not automatically apply in the common fund context. 

In a common fund case, all reasonable expenses are reimbursable, without limiting 

reimbursement to successful claims. A contrary rule would require class counsel to 

bear all of the risk that a claim may prove unsuccessful, thus discouraging counsel 

from agreeing to handle difficult cases in which recovery is uncertain. 

II. Class Counsel is entitled to reimbursement of $964,212 in expert fees that 

they advanced for the benefit of the Class. Regardless of whether all reasonable 

expert expenses are reimbursable (Part I.A), or a nominally more demanding 

“crucial or indispensable” test applies (Part I.B), the record shows that under either 

standard, it would be an abuse of discretion for the district court not to award full 

reimbursement.  

This was one of the first actions ever filed in the area of ERISA excessive 

401(k) plan fee litigation. Without the assistance of qualified experts with 

experience and knowledge of complex financial issues and retirement plan industry 

practices, it would have been impossible to pursue the case at all, let alone to 

prevail on certain claims at multiple trials. Courts in similar cases have routinely 

reimbursed all expert expenses incurred in prosecuting the action, even when the 

total expert fees are significantly higher than they were here. The evidence 

submitted with the motion for reimbursement shows in detail the qualifications of 

each expert, explains the work that they did, and describes how each of them was 
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necessary to pursuing this action. The fact that Class Counsel is not seeking any 

attorney fees from the common fund makes the amount of the reimbursement 

request all the more reasonable.  

On this record, if the Court were to remand to the district court, any reduction 

in the amount of the requested expenses would necessarily be an abuse of 

discretion. There is no evidence that would support a conclusion that any portion 

of the expert expenses was not reasonable, nor any evidence that would support a 

finding that the testimony was not crucial or indispensable to pursuing this 

factually and legally complex ERISA fiduciary breach action. Thus, a remand for 

further proceedings under the correct legal standard would only result in further 

delay resolving this 11-year old case and distributing the judgment, which is 

currently on deposit with the district court. Accordingly, this Court should direct 

the district court to award Class Counsel $964,212 in expert fees to be paid from 

the judgment.  

III. Even if the district court applied the correct legal standard, the district court 

abused its discretion because it based the denial of expert witness fees on clearly 

erroneous factual findings. The finding that Class Counsel provided “no evidence” 

in support of their request was clearly erroneous, because Class Counsel provided a 

12-page declaration explaining in detail how the experts were crucial or 

indispensable to the action, along with detailed descriptions of the work each 
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expert performed. The district court also clearly erred in finding that it did not rely 

upon the testimony of Plaintiffs’ experts, because the findings of fact and 

conclusions of law after both trials expressly rely upon the testimony of Plaintiffs’ 

experts in finding that the Defendants breached their fiduciary duties.  

The Court should reverse the district court’s denial of reimbursement of expert 

witness fees and direct the district court on remand to enter an order reimbursing 

Class Counsel for $964,212 in expert witness fees.  

STANDARD OF REVIEW 

This Court reviews an order regarding an award of fees or costs for abuse of 

discretion. Stetson v. Grissom, 821 F.3d 1157, 1163, 1167 (9th Cir. 2016).  

The first step in abuse of discretion review “is to determine de novo whether 

the trial court identified the correct legal rule to apply to the relief requested. If the 

trial court failed to do so, we must conclude it abused its discretion.” United States 

v. Hinkson, 585 F.3d 1247, 1261–62 (9th Cir. 2009) (en banc); Sali v. Corona 

Reg’l Med. Ctr., 889 F.3d 623, 629 (9th Cir. 2018) (“[A]n error of law is a per se 

abuse of discretion.”) (quoting Abdullah v. U.S. Sec. Assocs., Inc., 731 F.3d 952, 

956 (9th Cir. 2013)).  

 If no legal error occurred, a district court abuses its discretion if “it (1) relies 

on an improper factor, (2) omits a substantial factor, or (3) commits a clear error of 

judgment in weighing the correct mix of factors.” Sali, 889 F.3d at 629 (quoting 



20

Abdullah, 731 F.3d at 956) (in turn quoting Hinkson, 585 F.3d at 1262). Further, 

the district court’s findings of fact are reviewed for clear error, and will be reversed 

if they are “(1) illogical, (2) implausible, or (3) without ‘support in inferences that 

may be drawn from the record.’” Sali, 889 F.3d at 629 (quoting Abdullah, 731 F.3d 

at 956). 

ARGUMENT 

I. The district court abused its discretion by requiring a showing that the 
experts’ testimony was “crucial or indispensable” to claims on which 
Plaintiffs prevailed.  

The district court abused its discretion by identifying an incorrect legal 

standard. Sali, 889 F.3d at 629; Hinkson, 585 F.3d at 1261–62. The district court 

required a showing that the experts’ testimony was (1) “crucial or indispensable” 

(2) to the claims on which Plaintiffs prevailed. ER1–ER2, citing United States v. 

City of Twin Falls, Idaho, 806 F.2d 862, 878 (9th Cir. 1986). Both parts of that test 

were wrong.  

The Twin Falls “crucial or indispensable” standard established a test for a 

prevailing party to shift expert costs in excess of statutory limits to an opponent, 

not for class counsel to obtain reimbursement from class members—counsel’s own 

clients—when counsel has created a common fund for the benefit of the class. 

Even in the statutory cost-shifting context, Twin Falls is no longer good law, as 

recognized in Association of Flight Attendants v. Horizon Air Indus., 976 F.2d 541, 
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551–52 (9th Cir. 1992). Although courts have sometimes applied Twin Falls in 

common fund cases, they have done so without analyzing whether that is the 

proper standard. This Court should clarify that Twin Falls does not apply to 

common fund awards of nontaxable costs. The correct legal standard is the 

common fund doctrine, under which all reasonable expenses should be reimbursed. 

The second element of the district court’s test, limiting potential 

reimbursement to claims on which Plaintiffs prevailed, is also improper in the 

common fund context and should be reversed. 

A. The “crucial or indispensable” test does not apply to reimbursement 
of nontaxable costs from a common fund.  

1. Before it was overruled, the Twin Falls “crucial or 
indispensable” test was a standard for cost-shifting, not 
common fund reimbursement. 

Twin Falls was not a class action. The United States sued the City of Twin 

Falls, Idaho for violation of federal water pollution statutes, and the City filed a 

third-party indemnity action against Envirotech Corporation and others responsible 

for the City’s sewage treatment plant. 806 F.2d at 865. The United States prevailed 

against the City, and the City prevailed against Envirotech. Id. The district court 

awarded the City $275,000 in statutory attorney fees from Envirotech, but denied 

the City’s motion for $170,000 in expert fees and costs. Id. at 866, 876. 

On appeal, this Court analyzed the Supreme Court’s precedents on the issue of 

when expert fees may be taxed as costs. Id. at 876–77. In a case that predated Rule 
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54(d), the Supreme Court held that because Congress had provided for a $30 per 

day attendance fee in 28 U.S.C. §1821(b) “additional amounts paid as 

compensation, or fees, to expert witnesses cannot be allowed or taxed as costs in 

cases in the federal courts.” Id. at 876 (quoting Henkel v. Chicago, St. Paul, 

Minneapolis & Omaha Ry., 284 U.S. 444, 446 (1932)). After Rule 54(d) was 

enacted, however, “the Supreme Court recognized that Rule 54 authorizes district 

courts to exercise their discretion ‘sparingly’ to award costs not specifically 

enumerated in 28 U.S.C. §1821” to “winning parties.” Id. at 877 (quoting Farmer 

v. Arabian Am. Oil Co., 379 U.S. 227, 235 (1964)). 

This Court noted that after Farmer, two lines of authority developed in the 

federal courts: (1) courts following the traditional rule “that expert fees cannot be 

recovered as costs beyond the statutory allowances provided in 28 U.S.C. §1821,” 

and (2) other courts which relied on Farmer to hold “that the prevailing party may 

recover expert witness fees when the expert’s testimony was crucial to the 

resolution of the case.” Id. at 877 (citations omitted). The Court then examined its 

own precedents, which had recognized that enhanced expert costs beyond the 

statutory limits may only be taxed in the presence of “special” or “exceptional 

circumstances” and a finding that the expert testimony was “essential” to the 

prevailing party’s case. Id. at 877–78 (citing Thornberry v. Delta Air Lines, Inc., 

676 F.2d 1240, 1245 (9th Cir. 1982), and Shakey’s Inc. v. Covalt, 704 F.2d 426, 
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437 (9th Cir. 1983)). In light of these authorities, this Court clarified “that district 

courts have the discretion to award additional expert witness fees upon a finding on 

the record that the expert testimony was crucial or indispensable in establishing the 

prevailing party’s case or defense.” Id. at 878. Nothing in the opinion suggested 

that the same standard should apply to an award of nontaxable expert costs from a 

common fund. 

A later opinion of this Court recognized that Twin Falls was “effectively 

overruled” by an intervening Supreme Court case. Ass’n of Flight Attendants, 976 

F.2d at 551–52 (citing Crawford Fitting Co. v. J.T. Gibbons, Inc., 482 U.S. 437, 

442 (1987)). Crawford Fitting held that “a federal court may tax expert witness 

fees in excess of the [] limit set out in §1821(b) only when the witness is court 

appointed.” 482 U.S. at 442. Crawford Fitting applies to ERISA cases, which is 

why Plaintiffs did not seek to shift expert costs to Defendants. See Agredano v. 

Mutual of Omaha Cos., 75 F.3d 541, 543–44 (9th Cir. 1996). Because expert 

witness fees in excess of the statutory limits can no longer be taxed against an 

opponent even if the expert was “crucial or indispensable,” Twin Falls is no longer 

good law even outside of the common fund context. See Ass’n of Flight Attendants, 

976 F.2d at 551–52 (reversing taxed expert fees in excess of $40 per day limit). 

Thus, there was no basis for the district court to apply Twin Falls to Class 

Counsel’s motion for reimbursement from the common fund. 



24

Despite Twin Falls having been overruled on the issue of expert witness fees, 

this Court and some district courts have continued to cite either Twin Falls or the 

“crucial or indispensable” test, albeit without addressing the threshold question of 

whether that is the correct standard. See, e.g., Rodriguez v. Farmers Ins. Co., 649 

F. App’x 620, 620 (9th Cir. 2016); Stetson v. Grissom, 821 F.3d 1157, 1167 (9th 

Cir. 2016).5

Rodriguez, an unpublished memorandum, is not precedent (9th Cir. R. 36-1, 

36-3(a)), and thus is not binding on a subsequent panel. See S & H Packing & 

Sales Co. v. Tanimura Distrib., 883 F.3d 797, 801 (9th Cir. 2018) (en banc) 

(stating that “only the en banc court may overrule panel precedent”) (emphasis 

added) (citing United States v. Lucas, 963 F.2d 243, 247 (9th Cir. 1992)). 

Rodriguez is also inapposite because unlike this case, “there [was] no common 

fund.” Order Granting Plaintiffs’ Motion for Attorney Fees at 8, Rodriguez v. 

Farmers Ins. Co., No. 09-6786, Doc. 82 (C.D. Cal. Mar. 13, 2014). Instead, “any 

award of expert expenses would be paid by Defendants.” Br. of Plaintiff-Appellant 

at 1, Rodriguez v. Farmers Ins. Co., 649 F. App’x 620 (9th Cir. 2016) (No. 14-

5 See also Sanders v. RBS Citizens, N.A., No. 13-cv-3136-BAS-RBB, 2017 U.S. 
Dist. LEXIS 10530, at *8 (S.D. Cal. Jan. 25, 2017) (citing Rodriguez, 649 F.App’x 
620); In re Toyota Motor Corp. Unintended Acceleration Mktg., Sales Practices, & 
Prods. Liab. Litig., No. 10-ML-2151-JVS-FMOx, 2013 U.S.Dist. LEXIS 123298, 
at *319 (C.D.Cal. July 24, 2013) (citing In re Media Vision Tech. Sec. Litig., 913 
F.Supp. 1362, 1366 (N.D.Cal. 1995)) (in turn citing Twin Falls, 806 F.2d at 864); 
In re Immune Response Sec. Litig., 497 F.Supp.2d 1166, 1178 (S.D.Cal. 2007) 
(same). 
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56031). Thus, Rodriguez, aside from being non-precedential, does not establish a 

standard for awarding nontaxable expert costs from a common fund. The district 

court therefore erred in relying upon Rodriguez. ER2. 

In Stetson, a common fund case, this Court found that the district court abused 

its discretion when it overlooked evidence submitted by class counsel explaining 

how the experts’ “input was crucial or indispensable.” 821 F.3d at 1167. However, 

the Court did not address the issue of the proper standard for such an award. See id. 

It appears the parties did not brief the issue—class counsel’s expert reimbursement 

argument was less than one page. Second Br. at 40, Stetson v. Grissom, 821 F.3d 

1157 (9th Cir. 2016) (No. 13-57061). Moreover, the correct standard was not 

material to the outcome, as the district court’s finding that the plaintiff had not 

submitted evidence was clearly erroneous under any standard. See Stetson, 821 

F.3d at 1167. Thus, Stetson is also not precedent for requiring a showing that the 

experts’ testimony was “crucial or indispensable” in order to obtain reimbursement 

from a common fund. 

2. The correct legal standard is the common fund doctrine, 
which requires reimbursement of all reasonable nontaxable 
costs, including fees paid to expert witnesses. 

“In a certified class action, the court may award reasonable attorney’s fees and 

nontaxable costs that are authorized by law or by the parties’ agreement.” Fed. R. 

Civ. P. 23(h) (emphasis added). Here, an award of reasonable nontaxable expert 
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witness costs is authorized by law, specifically the common fund doctrine.  

Under the common fund doctrine, “‘a litigant or a lawyer who recovers a 

common fund for the benefit of persons other than himself or his client is entitled 

to a reasonable attorney’s fee from the fund as a whole.’” US Airways, Inc. v. 

McCutchen, 569 U.S. 88, 96 (2013) (quoting Boeing Co. v. Van Gemert, 444 U.S. 

472, 478 (1980)). “Although the common fund doctrine does not permit the 

shifting of the burden of the litigation expenses to the losing party, it does permit 

the burden to be shared among those who are benefited by the litigant’s efforts.” 

Paul, Johnson, Alston & Hunt v. Graulty, 886 F.2d 268, 271 (9th Cir. 1989). “The 

doctrine rests on the perception that persons who obtain the benefit of a lawsuit 

without contributing to its costs are unjustly enriched at the successful litigant’s 

expense.” Id. (quoting Van Gemert, 444 U.S. at 478). “[T]he beneficiaries are 

expected to pay litigation costs in proportion to the benefits that the litigation 

produced for them.” Vincent v. Hughes Air W., Inc., 557 F.2d 759, 770 (9th Cir. 

1977). 

It would be very hard on [the successful plaintiff] to turn him away 
without any allowance . . . . It would not only be unjust to him, but it 
would give to the other parties entitled to participate in the benefits of 
the fund an unfair advantage. He has worked for them as well as for 
himself; and if he cannot be reimbursed out of the fund itself, they 
ought to contribute their due proportion of the expenses which he has 
fairly incurred. To make them a charge upon the fund is the most 
equitable way of securing such contribution.  

Mills v. Elec. Auto-Lite Co., 396 U.S. 375, 392 n.17 (1970) (quoting Trustees v. 
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Greenough, 105 U.S. 527, 532 (1882)).  

“To allow the others to obtain the full benefit from the plaintiff’s efforts 

without contributing equally to the litigation expenses would be to enrich the 

others unjustly at the plaintiff’s expense.” Id. at 392. That “inequitable result is 

easily avoided” by “assess[ing] the litigation expenses against the entire fund so 

that the burden is spread proportionally among those who have benefited.” 

Graulty, 886 F.2d at 271 (citing Van Gemert, 444 U.S. at 478); Vincent, 557 F.2d 

at 769 (“[T]he doctrine is designed to spread litigation costs proportionately among 

all the beneficiaries so that the active beneficiary does not bear the entire burden 

alone and the ‘stranger’ beneficiaries do not receive their benefits at no cost to 

themselves.”).  

The “crucial or indispensable” test erroneously used by the district court 

imposes a relatively high burden on the party seeking costs. Twin Falls, 806 F.2d 

at 878 (stating that the application should be given “careful scrutiny” and costs 

awarded “sparingly.”); Rodriguez, 649 F.App’x at 620 (same). While that burden 

may be appropriate when the plaintiff seeks an award of costs from an opponent, 

that is not the test for reimbursement from a common fund. “[I]t is well understood 

that costs as between solicitor and client include all reasonable expenses and 

counsel fees, and are not like costs as between party and party, confined to the 

taxed costs allowed by the fee-bill.” Greenough, 105 U.S. at 533 (emphasis added). 
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This Court “require[s] only that fee awards in common fund cases be 

reasonable under the circumstances.” In re Washington Public Power Supply 

Systems Sec. Litig., 19 F.3d 1291, 1294 n.2 (9th Cir. 1994) (“WPPSS”) (quoting 

Florida v. Dunne, 915 F.2d 542, 545 (9th Cir. 1990)). The same standard applies to 

nontaxable costs—“all reasonable expenses” must be reimbursed. Greenough, 105 

U.S. at 533. “[I]n contrast to the more narrowly defined rules of taxable costs of 

suit under Fed. R. Civ. P. 54(d),” the common fund doctrine “authorizes 

reimbursement of full reasonable litigation expenses as costs of the suit,” meaning 

“all reasonable expenses incurred … for the benefit of a class are reimbursable[.]” 

Alba Conte, 1 Attorney Fee Awards §2:19 (3d ed. 2004) (emphasis added).  

“Attorneys who create a common fund for the benefit of a class are entitled to 

be reimbursed for their out-of-pocket expenses incurred in creating the fund so 

long as the submitted expenses are reasonable, necessary and directly related to the 

prosecution of the action.” In re Optical Disk Drive Prods. Antitrust Litig., No. 

3:10-md-2143 RS, 2016 U.S. Dist. LEXIS 175515, at *62–63 (N.D. Cal. Dec. 19, 

2016) (citing Vincent, 557 F.2d at 769); Ontiveros v. Zamora, 303 F.R.D. 356, 375 

(E.D. Cal. 2014) (“There is no doubt that an attorney who has created a common 

fund for the benefit of the class is entitled to reimbursement of reasonable litigation 

expenses from that fund.”).  

Courts have defined “reasonable” expenses as those “that would typically be 



29

billed to paying clients in non-contingency matters,” which includes fees for 

“experts and consultants.” In re Omnivision Techs., 559 F.Supp.2d 1036, 1048–49 

(N.D.Cal. 2007) (citing Harris v. Marhoefer, 24 F.3d 16, 19 (9th Cir. 1994)); In re 

Am. Apparel Shareholder Litig., No. 10-6352-MMM-JCGx, 2014 U.S.Dist.LEXIS 

184548, at *88 (C.D.Cal. July 28, 2014); Scott v. ZST Digital Networks, Inc., No. 

11-3531-GAF-JCx, 2013 U.S.Dist.LEXIS 197940, at *29–30 (C.D.Cal. Aug. 5, 

2013).  

Courts within this Circuit have routinely applied a reasonableness standard to 

requests for reimbursement of expert expenses from a common fund. Optical Disk 

Drive, 2016 U.S. Dist. LEXIS 175515, at *63 (granting reimbursement of $3.1 

million in expert fees as “reasonable and well within the limits of other cases.”); In 

re Apollo Grp. Sec. Litig., No. CV 04-2147-PHX-JAT, 2012 U.S. Dist. LEXIS 

55622, at *33 (D. Ariz. Apr. 20, 2012) (finding “the requested reimbursement of 

expenses [from the common fund] is proper as the expenses incurred by Class 

Counsel, including the costs of experts, were reasonable and necessary in the 

prosecution of this Action on behalf of Class Members.”); Beaver v. Tarsadia 

Hotels, No. 11-cv-01842-GPC-KSC, 2017 U.S. Dist. LEXIS 160214, at *44 (S.D. 

Cal. Sep. 28, 2017) (awarding costs from common fund that were “necessary to 

Class Counsel’s prosecution of the action” and “reasonable considering the action 

spanned over six years, required expert opinions and survived a Ninth Circuit 
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appeal.”); Ontiveros, 303 F.R.D. at 375 (granting reimbursement of reasonable 

litigation expenses, including expert fees); see also In re Marsh ERISA Litig., 265 

F.R.D. 128, 150 (S.D.N.Y. 2010) (ordering reimbursement from common fund of 

all expenses that “were reasonable and necessary to the effective prosecution of 

this action.”). The heightened “crucial or indispensable” standard applied by the 

district court has no basis in the law and is contrary to the common fund doctrine.  

In sum, because the common fund doctrine applies to “all reasonable 

expenses,” Greenough, 105 U.S. at 533, this Court should hold that attorneys who 

create a common fund for the benefit of a class are entitled to reimbursement for 

all reasonable expert expenses incurred in prosecuting the action. 

B. The district court abused its discretion by limiting potential 
reimbursement to experts who testified on successful claims.  

Separately, regardless of whether some showing that the testimony was 

“crucial or indispensable” were required, the district court identified an incorrect 

legal standard by limiting potential reimbursement to the claim on which Plaintiffs 

prevailed. ER2. Courts that have applied a “crucial or indispensable” test have not 

required a showing that the expert testimony was related to a particular claim—a 

showing that the testimony was “‘crucial or indispensable’ to the litigation” 

generally is sufficient. In re Toyota Motor Corp. Unintended Acceleration Mktg., 

Sales Practices, & Prods. Liab. Litig., No. 10-ML-2151-JVS-FMOx, 2013 

U.S.Dist.LEXIS 123298, at *319 (C.D.Cal. July 24, 2013) (quoting In re Media 
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Vision Tech. Sec. Litig., 913 F.Supp. 1362, 1366 (N.D.Cal. 1995)) (in turn quoting 

Twin Falls, 806 F.2d at 864) (emphasis added); In re Immune Response Sec. Litig., 

497 F.Supp.2d 1166, 1178 (S.D.Cal. 2007) (same); Sanders v. RBS Citizens, N.A., 

No. 13-cv-3136-BAS-RBB, 2017 U.S. Dist. LEXIS 10530, at *8 (S.D. Cal. Jan. 

25, 2017) (approving reasonable and necessary expert fees where the services were 

“‘crucial or indispensable’ to the action.”) (quoting Rodriguez, 649 F.App’x 620) 

(emphasis added). Those courts recognize that expert testimony is crucial or 

indispensable to factually and legally complex cases. Toyota, 2013 

U.S.Dist.LEXIS 123298, at *319; Immune Response, 497 F.Supp.2d at 1178. 

In limiting potential expense reimbursement to Plaintiffs’ “successful claim,” 

the district court cited its 2011 order on Plaintiffs’ motion for attorney’s fees under 

ERISA’s fee-shifting provision, 29 U.S.C. §1132(g). ER2 (citing ER65–ER66); 

see Tibble v. Edison Int’l, No. 07-5359, 2011 U.S. Dist. LEXIS 94995, at *1–2, 

*12 (C.D. Cal. Aug. 22, 2011). To be sure, in the fee-shifting context, the Supreme 

Court has held that time devoted to litigating unsuccessful claims generally must 

be excluded from a fee award. Hensley v. Eckerhart, 461 U.S. 424, 434–36 (1983). 

Charging the defendant with time spent on unsuccessful claims would be contrary 

to “congressional intent to limit awards to prevailing parties,” and may produce an 

award that is unreasonable “in relation to the results obtained.” Id. at 435–36, 440.  

This Court has recognized, however, that principles developed in statutory fee 
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cases do not necessarily apply in common fund cases. See WPPSS, 19 F.3d at 

1299–1301, 1304. In City of Burlington v. Dague, 505 U.S. 557 (1992), the 

Supreme Court extended the reasoning of Hensley to bar “contingency 

enhancements” in statutory fee-shifting cases. Id. at 565. In the statutory fee 

context, a contingency enhancement has the effect of not only requiring the loser to 

pay for the claims on which the winner prevailed, but also “of compensating the 

winning attorneys for time gambled away” in other cases. WPPSS, 19 F.2d at 1300 

(citing Dague, 505 U.S. at 565). But after Dague, this Court held that the “rationale 

for barring risk multipliers in statutory fee cases does not operate to bar risk 

multipliers in common fund cases.” Id. at 1299. The concerns expressed in Dague

about unduly burdening the losing party are not present in common fund cases. Id. 

at 1301.6 “There is nothing unfair about contingency enhancements in common 

fund cases because of the equitable notion that those who benefit from the creation 

of the fund should share the wealth with the lawyers whose skill and effort helped 

create it.” WPPSS, 19 F.3d at 1300. A prohibition on contingency enhancements in 

common fund cases would also discourage qualified counsel from agreeing to 

pursue claims on which recovery is uncertain. Id. at 1299. 

Applying the reasoning of WPPSS here, it was improper for the district court to 

6 See also Sutton v. Bernard, 504 F.3d 688, 692–93 (7th Cir. 2007) (district court 
erred by applying Hensley to calculation of a fee percentage in a common fund 
case because there was “no danger of unduly burdening [the defendant] with 
payment of the plaintiffs’ attorneys’ fee for time spent on unsuccessful claims.”). 
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limit any potential award to testimony that pertained to Plaintiffs’ “successful 

claim.” ER2. While such a limitation may be appropriate when the fee or cost 

would be shifted to the opponent, the rationale for such a limitation does not apply 

when payment is sought from a common fund, particularly in light of “the 

equitable notion that those who benefit from the creation of the fund should share 

the wealth with the lawyers whose skill and effort helped create it.” WPPSS, 19 

F.3d at 1300. Allowing recovery of expenses related to unsuccessful claims 

spreads the risk of non-recovery “proportionately among all the beneficiaries so 

that the active beneficiary does not bear the entire burden alone and the ‘stranger’ 

beneficiaries do not receive their benefits at no cost to themselves.” See Vincent, 

557 F.2d at 769. The district court’s rule—allowing reimbursement only as to 

claims on which the plaintiff prevailed—requires class counsel to bear all of the 

risk that a claim will prove unsuccessful, thus deterring experienced and qualified 

counsel from agreeing to undertake any class representation unless recovery is 

virtually certain. See WPPSS, 19 F.3d at 1299.  

II. Based on the existing record, this Court should direct the district court 
to enter an order reimbursing Class Counsel for $964,212 in expert 
witness fees.  

For the reasons stated, under the correct legal standard, Class Counsel was 

entitled to reimbursement from the common fund for all reasonable expert 

expenses incurred in prosecuting the action, without limiting the award to 
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testimony on particular claims. Even if some form of the crucial or indispensable 

test were appropriate, expert testimony is crucial or indispensable to pursuing 

factually and legally complex cases such as this ERISA fiduciary breach action.  

As discussed further below, the existing record is sufficient to satisfy either 

standard. Accordingly, if the action were remanded to the district court to apply the 

correct standard, any reduction in the requested reimbursement amount would 

necessarily be an abuse of discretion. Thus, to avoid further delay in resolving this 

case and distributing the judgment to the class, this Court should instruct the 

district court on remand to enter an order reimbursing Class Counsel for $964,212 

in expert witness fees.  

In similar ERISA fiduciary breach actions involving claims of excessive 401(k) 

plan fees, courts have reimbursed Class Counsel for all expert fees incurred, even 

when the total expert fees are significantly higher than they were here. See Tussey 

v. ABB, Inc., No. 06-4305, 2012 U.S.Dist.LEXIS 157428, *20, 31–33 (W.D. Mo. 

Nov. 2, 2012) (awarding $1.7 million in requested expert fees even though 

plaintiffs did not prevail on all claims), rev’d and remanded on other grounds, 746 

F.3d 327 (8th Cir. 2014); In re Northrop Grumman Corp. ERISA Litig., 

 No. 06-6213, Doc. 803 at 8, 12 (C.D. Cal. Oct. 24, 2017) (reimbursing $1,159,114 

in expenses, including all requested expert fees of $279,958, even though only 
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“some of plaintiffs’ claims survived summary judgment”).7

The same result is warranted here. This was one of the first 401(k) plan 

excessive fee cases ever filed. ER84–ER85 (¶14). It presented novel and complex 

legal and factual issues regarding financial industry and fiduciary practices and the 

market for 401(k) plan services. Plaintiffs’ claims pertained to the bargaining 

power of multi-billion dollar defined contribution plans to obtain institutional-class 

shares of mutual funds, whether “retail” investment management fees charged to a 

large institutional investor were excessive, the imprudent management of a 

unitized company stock fund, and the underperformance of investment options, 

7 See also Spano v. Boeing Co., No. 06-CV-743-NJR-DGW, 2016 U.S. Dist. 
LEXIS 161078, at *14 (S.D. Ill. Mar. 31, 2016) (granting reimbursement of 
$1,813,198.85 in out-of-pocket costs from common fund, including all expert 
witness fees); Abbott v. Lockheed Martin Corp., No. 06-cv-701-MJR-DGW, 2015 
U.S. Dist. LEXIS 93206, at *15 (S.D. Ill. July 17, 2015) (granting reimbursement 
of $1,644,929.82 in out-of-pocket costs from common fund, including all expert 
witness fees); Kanawi v. Bechtel Corp., No. 3:06-cv-5566-CRB, Doc. 828 at 4–5 
(N.D. Cal. Mar. 1, 2011) (granting reimbursement of $1,571,102.56 in out-of-
pocket costs from common fund, including all expert witness fees); Beesley v. Int'l 
Paper Co., No. 3:06-cv-703-DRH-CJP, 2014 U.S. Dist. LEXIS 12037, at *15 
(S.D. Ill. Jan. 31, 2014) (granting reimbursement of $1,563,046.39 in out-of-pocket 
costs from common fund, including all expert witness fees); George v. Kraft Foods 
Global, Inc., No. 1:08-cv-3799, 2012 U.S. Dist. LEXIS 166816, at *16 (N.D. Ill. 
June 26, 2012) (granting reimbursement of $1,496,371.33 in out-of-pocket costs 
from common fund, including all expert witness fees); Nolte v. Cigna Corp., No. 
2:07-cv-2046-HAB-DGB, 2013 U.S. Dist. LEXIS 184622, *16–17 (C.D. Ill. Oct. 
15, 2013) (granting reimbursement of $928,045.87 of in out-of-pocket costs from 
common fund, including all expert witness fees); Krueger v. Ameriprise Fin., Inc., 
No. 11-CV-02781 (SRN/JSM), 2015 U.S. Dist. LEXIS 91385, at *11 (D. Minn. 
July 13, 2015) (granting reimbursement of $782,209.69 in out-of-pocket costs from 
common fund, including all expert witness fees). 
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including retail mutual funds, a sector fund, and a money market fund. Tibble III, 

729 F.3d at 1118. Plaintiffs’ claims that Defendants imprudently failed to provide 

institutional-class mutual fund shares and improperly used revenue sharing from 

the Plan’s mutual funds to offset Edison’s administrative expenses required a 

thorough understanding of revenue sharing practices that are “opaque to both 

individual investors and many 401(k) plan sponsors.” Leimkuehler v. Am. United 

Life Ins. Co., 713 F.3d 905, 907 (7th Cir. 2013).  

Given the complex nature of this case, Class Counsel required the assistance of 

industry experts to fully understand mutual fund and retirement industry practices, 

investigate potential claims, and develop legal theories. The experts who submitted 

reports and testified at deposition or trial were needed to establish liability and to 

prove the Plan’s losses, and to rebut the opinions of Defendants’ multiple 

experienced experts. Without the assistance of well-qualified testifying and 

consulting experts, Plaintiffs could not have brought or maintained this action.  

Plaintiffs’ three disclosed experts, Dr. Pomerantz, Mr. Witz, and Dr. Miller, 

provided necessary support to Class Counsel. Each submitted expert reports under 

Rule 26(a)(2). Dr. Pomerantz opined on investment management issues and 

calculated Plan losses, while Mr. Witz addressed fiduciary violations related to the 

improper payment of administrative costs through revenue sharing and 

Defendants’ failure to comply with the detailed requirements of ERISA §404(c). 
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Doc. 215, Ex. 1 (Pomerantz; sealed); Doc. 213, Ex. 1 (Witz; sealed). Dr. 

Pomerantz testified at both trials, and Mr. Witz testified at the second trial. Had 

Defendants maintained their §404(c) defense at the first trial, Mr. Witz would have 

testified. The Court also credited their testimony, at least in part. ER98, ER138, 

ER145–ER146, ER148 (Doc. 405 at 13:18–14:1, 53:13–20, 60:11–61:11, 63:3–12) 

(Pomerantz); ER59 (Witz). Indeed, their testimony was crucial to litigating this 

case and to Plaintiffs’ ultimate success. 

That Dr. Miller’s opinions related to a claim that was dismissed on summary 

judgment should not preclude Class Counsel from being reimbursed for his fees. 

Plaintiffs’ unitized stock fund claim could not have been pursued without his pre-

filing investigative work and the expert opinions he offered in this case. ER28 

(Schlichter Decl. ¶7(c)). He provided complex financial analysis to pursue this 

claim. Doc. 214, Ex. 1 (sealed). Although Plaintiffs were ultimately unsuccessful 

on their stock fund claim, and other claims related to Dr. Pomerantz and Mr. 

Witz’s initial expert opinions, fee-paying clients in other ERISA fiduciary breach 

cases pay their experts even when the testimony results in a loss on the merits. See, 

e.g., Tussey v. ABB, Inc., No. 06-4305, Doc. 567 at 174:20–175:3 (Trial Tr. 

2110:20–2111:3) (W.D.Mo. Feb. 24, 2010) (defendants paid one testifying expert 

and the litigation consulting firm that assisted that expert over $2 million even 

though plaintiffs prevailed at trial); cf. Omnivision, 559 F.Supp.2d at 1048–49 
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(expenses for which “[a]ttorneys routinely bill clients” include fees spent on 

“experts and consultants”).

Plaintiffs’ experts who were initially consulted to serve as testifying experts 

(and other non-testifying consulting experts) provided crucial assistance at every 

stage of the litigation, and the fees Class Counsel paid them likewise should be 

reimbursed. ER24–ER33 (Schlichter Decl. ¶¶4, 7–10, 12). Consultant E provided 

expert research and analysis before this case was filed that informed Plaintiffs’ 

allegations. ER32–ER33 (¶9(b)). After the litigation commenced, Plaintiffs 

consulted Consultants A–C and E to potentially serve as testifying experts. They 

performed valuable research and analysis that assisted Class Counsel in developing 

Plaintiffs’ litigation strategy. ER25–ER32 (¶¶7–9). Consultant D, as a consulting 

expert, also performed ongoing services that aided Class Counsel in understanding 

complex financial issues and further developing their claims. ER31 (¶9(a)). 

Although Consultant F’s work ultimately was not needed in light of the stipulation 

the parties reached on attorneys’ fees, his declaration would have informed the 

Court (and the Class) as to the reasonableness of Class Counsel’s attorney fee 

request from Defendants. ER32–ER33 (¶10); Mardirossian v. Guardian Life Ins. 

Co. of America, 457 F.Supp.2d 1038, 1046 (C.D.Cal. 2006) (“Declarations 

regarding the prevailing market rate in the relevant community suffice to establish 

a reasonable hourly rate.”).  
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The documentation that Class Counsel provided—showing itemized payments 

and detailed descriptions of the professional services performed by each expert, 

based on information reflected on the invoices—demonstrates how each expert 

was used, that their compensation was reasonable, and why their services were 

necessary to prosecute this complex action. ER24–ER33 (Schlichter Decl. ¶¶4, 6, 

7–10, 12); ER37–ER39; see Am. Apparel, 2014 U.S.Dist.LEXIS 184548, *94 

(awarding reimbursement for fees paid to experts “necessary to prosecute” the 

action). Their services were “a reasonable and necessary part of the litigation[.]” 

Scott, 2013 U.S.Dist.LEXIS 197940, *29 (approving reimbursement of “expert 

consulting fees”); see also ER24, ER33 (Schlichter Decl. ¶¶4,12). 

Additionally, the retainer agreement between Class Counsel and each of the 

named plaintiffs in this case provide for Class Counsel to be reimbursed for all 

expenses related to this matter from the gross recovery. ER35 (Schlichter Decl. 

¶19); Doc. 460 (Exs. 1–6) (sealed).  

The requested sum is all the more reasonable because Class Counsel did not 

seek any attorney fees or non-expert expenses from the common fund, instead 

shifting those costs to Defendants. Doc. 573. Had Plaintiffs agreed to a $13.2 

million settlement without fee-shifting instead of proceeding to trial,8 Class 

8 Given that the judgment in this case represented the maximum recovery 
available at trial, any settlement likely would have been significantly less than 
$13.2 million to account for the risk that the Class might not prevail. 
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Counsel would have been entitled to a fee of 25% or more of the common fund 

under the percentage method, at least $3.3 million, leaving less than $10 million 

for distribution to the Class. In re Bluetooth Headset Prods. Liab. Litig., 654 F.3d 

935, 942 (9th Cir. 2011) (noting that 25% of the common fund is the “‘benchmark’ 

for a reasonable fee award,” subject to adjustment based on the  circumstances of 

the case). Here, the requested total of $964,212 in expert witness fees represents 

only 7.3% of the common fund, leaving 92.7%—$12.2 million—for distribution to 

the Class. The fact that Class Counsel is seeking significantly less from the 

common fund than would be permitted in the typical settled case further 

demonstrates the reasonableness of the reimbursement request.  

The evidence discussed above shows that the testimony for which Class 

Counsel seek reimbursement was reasonable and necessary (Omnivision, 559 

F.Supp.2d at 1048–49, Optical Disk, 2016 U.S. Dist. LEXIS 175515, at *63), and 

crucial or indispensable to pursuing this litigation (Toyota, 2013 U.S.Dist.LEXIS 

123298, at *319, Immune Response, 497 F.Supp.2d at 1178). There is no evidence 

from which the district court could reasonably find that any portion of the expert 

expenses was not reasonable, nor evidence that could support a conclusion that the 

testimony was not crucial or indispensable to pursuing this factually and legally 

complex ERISA fiduciary breach action. Further, not a single class member 

objected after receiving Rule 23(h) notice of Class Counsel’s motion for 
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reimbursement of expert expenses. See ER19–ER22. Because a remand for further 

proceedings under the correct legal standard would only delay the final resolution 

of this case—which is now in its twelfth year—the Court should direct the district 

court to award Class Counsel $964,212 in expert fees to be paid from the $13.2 

million damages award.  

III. Even if the district court’s legal standard were correct, the district court 
abused its discretion in finding that Class Counsel failed to satisfy their 
burden. 

Even if the district court somehow applied the correct legal standard, its factual 

findings were clearly erroneous because they were “without ‘support in inferences 

that may be drawn from the record.’” Sali, 889 F.3d at 629; Hinkson, 585 F.3d at 

1262. 

Here, the district court’s finding that “Plaintiffs’ motion offers no evidence

regarding which, if any, expert’s work was ‘crucial or indispensable’” (ER2, 

emphasis added) was clearly erroneous. In fact, Class Counsel provided substantial 

evidence, including a 12-page declaration explaining how each expert was used 

and why their testimony was crucial or indispensable to the case. ER23–ER36 

(Schlichter Decl.). Attached to the declaration was a 3-page chart describing the 

work each expert performed based on information in the experts’ invoices. ER37–

ER39. Class Counsel further offered to provide the actual invoices for in camera 

review at the district court’s request. Doc. 576-1 at 19 (Mem. 13 n.8). Thus, the 
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district court’s finding that Class Counsel submitted “no evidence” was clearly 

erroneous.  

The district court also found “that it did not rely on any particular expert’s 

conclusions in coming to a decision in this matter,” and that its “Findings of Facts 

and Conclusions of Law (Dkt. 567) do not rely at all on Plaintiff’s expert testimony 

as provided during trial.” ER2. That is clearly erroneous in two respects.  

First, the Findings of Facts and Conclusions of Law after the second trial 

expressly relied upon the testimony of Plaintiffs’ expert Mr. Witz in finding that a 

prudent fiduciary would have switched share classes immediately. ER59.   

Second, the district court overlooked the testimony that it relied upon from the 

first trial. While the Findings of Facts and Conclusions of Law after the second

trial did not expressly rely upon the testimony of Plaintiffs’ experts other than 

Witz, the order heavily relied upon the decision from the first trial:   

The Court found in the first trial that SCE’s decision to invest in 
retail-class shares instead of institutional-class shares of the same fund 
violated its duty of prudence. The Ninth Circuit upheld this finding. 
The Court finds that SCE provides no reason to reconsider this finding 
for the 17 mutual funds at issue on remand. 

ER56. The Findings of Fact and Conclusions of Law after the first trial expressly 

relied on Dr. Pomerantz in finding that Defendants breached their fiduciary duties:  

[B]oth Plaintiffs’ expert, Dr. Steven Pomerantz, and Defendants’ 
expert, Daniel Esch, testified that a prudent fiduciary commonly 
would review all available share classes and the relative costs for each 
when selecting a mutual fund for a 401(k) Plan. Here, however, there 
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is no evidence that Defendants even considered or evaluated the 
different share classes for the William Blair Fund, the PIMCO Fund, 
or the MFS Total Return Fund when the funds were added to the Plan.  

…  

Plaintiffs’ expert, Dr. Steven Pomerantz (“Pomerantz”) opined that 
the William Blair Fund, the PIMCO Fund, and the MFS Total Return 
Fund would have waived the investment minimums for the Plan had 
anyone from Edison asked them to do so. Pomerantz offered several 
examples from his personal experience to support this conclusion: 
From 1994 to 2000, Pomerantz worked for a registered investment 
advisor offering several mutual funds. The advisor made a business 
decision to eliminate all investment minimums on the funds. 
Additionally, Pomerantz consults to an investment advisor that has a 
stated minimum investment of $1 million for its funds. Pomerantz 
testified that the advisor has been approached dozens of times over the 
past 12 years and asked to waive the minimum. In every instance, the 
advisor did so. Pomerantz also consults with an insurance company 
and helps the company manage its one-billion-dollar general reserve 
fund. The company purchases all of its mutual funds through a broker 
called Northwestern Mutual and currently is invested in 
approximately  30 mutual funds. With regard to each of those funds, 
the insurance company is permitted to invest in the cheapest 
institutional share class regardless of the stated minimums. In other 
words, even where the company’s investment would not meet the 
minimum, Northwestern Mutual obtains a waiver from the mutual 
fund. 

Based on this (and other) experience, Pomerantz opines that a 401(k) 
Plan like Edison’s, with assets over $1 billion dollars, presents a large 
opportunity for investment advisors. That is, a relationship with the 
Edison Plan could lead to millions in assets under management for the 
advisor. In light of that opportunity, investment advisors generally are 
willing to waive investment minimums for investors like the Edison 
Plan and would have done so in this case. 

 … 

Based on the testimony of Pomerantz and Esch, which the Court 
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finds credible, the Court concludes that had the Plan fiduciaries 
requested a waiver of the minimum investments for the institutional 
share classes of the William Blair, PIMCO and MFS Total Return 
funds, the mutual funds would have waived the minimum investment 
requirement. At the very least, the evidence establishes that a prudent 
fiduciary managing a 401(k) Plan with like characteristics and aims 
would have inquired as to whether the mutual funds would waive the 
investment minimums. Defendants’ failure to do so constitutes a 
breach of the duty of prudence. 

ER138, ER 145–ER146, ER148 (Doc. 405 at 53:13–20, 60:11–61:11, 63:3–12) 

(emphasis added); see also ER98 (Doc. 405 at 13:18–14:1). Indeed, Dr. Pomerantz 

submitted a trial declaration with his direct testimony (Doc. 354), testified live at 

trial (Doc. 452 at 19–71), and submitted a post-trial declaration rebutting 

Defendants’ experts and calculating damages (Doc. 402-2).  

Given that the testimony and decision in the first trial provided the foundation 

for the decision in the second trial, the district court’s finding that it did “not rely at 

all on Plaintiff’s expert testimony as provided during trial” is clearly erroneous 

and an abuse of discretion. ER2 (emphasis added); Sali, 889 F.3d at 629. The 

district court’s conclusion that “Plaintiffs’ motion offers no evidence regarding 

which, if any, expert’s work was ‘crucial or indispensable’” (ER2, emphasis 

added) was also clearly erroneous and an abuse of discretion.  

In Stetson, this Court found an abuse of discretion based on similar errors. The 

district court found that class counsel “ha[d] not provided … information regarding 

how crucial or indispensable the … experts were to the litigation.” 821 F.3d at 
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1167. In fact, “Class Counsel provided almost two full pages explaining how these 

experts were used and why their input was crucial or indispensable.” Id. 

Accordingly, the district court abused its discretion because the denial of expert 

witness fees was “based on clearly erroneous findings of fact.” Id.

The same is true here. At a minimum, the district court should have allowed 

reimbursement for the testimony of Dr. Pomerantz and Mr. Witz (a total of 

$386,310.92, ER25–ER28 (Schlichter Decl. ¶¶7(a)–(b))), as their testimony was 

“crucial or indispensable” to the share-class claim on which Plaintiffs prevailed at 

both trials.  

CONCLUSION 

The Court should reverse the district court’s denial of reimbursement of expert 

witness fees and direct the district court on remand to enter an order reimbursing 

Class Counsel for $964,212 in expert witness fees to be paid from the damages 

award. 
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